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■ •'' ■ CHAPTER 6 

V 

' • ; SUMMARY OF PART IV 

■ i ' * * 

.• • 1 • ' 

I\ Purpose- and Organization " ' ■ 

The purpose v "of this chapter is' to summarize the research 

conducted by th^Legal Standards Project on the major equity 

c ' 

requirements of the VEA. ' ; 

Three areas of equity are examined in this part: 

(1) : the Federal civil, rights laws and regulations which 

prohibit discrimination by recipients of Federal 
' financial assistance; 

(2) ^the provision of funds in the .VEA to help recipients 
meet their civil -rights -ob ligations to handi- 
capped and limited-English-proficient students and 
to assist recipients provide equal opportunity to 
students who are not protected by civil 

rights statutes but are otherwise in need of special 
assistance ( e..g. , disadvantaged students)'; and 

< (3) the mechanisms and processes contained in the VEA which 
are designed to overcome sex discrimination £nd sex 
stereg^^pg and lead' to the elimination of t sex bias, 

~ The clarity ^ consistency , and adequacy of each of these 

three areas of equity are analyzed in detail in separate chapters 

t 

in this part. Chapter 7 analyzes taae *civil rights ^statutes; 
Chapter 8 analyzes the provision, of funds for sfJeciatS^ieed populations 
and Chapter 9 analyzes the* mechanisms and processes %n -the VEA . 
"pertaining to sex* equity.' ~ 

'This chapter outlines till _legal framework, the^Sajor ' . 
findings and conclusions and the majpr recommendations for each ^ 



of' these three Equity a,rea£. ' , , <- * 
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II. Compliance With Civil Rights Laws 

A. Legal Framework \ 
- Congress has enacted four laws prohibiting discrimination 
by ' recipients, of Federal financial assistance.. Three of these 
statutes are analyzed in , this part: Title -VI. of the Civil Rights 
Act of 1964, which prohibits discrimination on the* basis of race, 
color and national origin (Title VI);— ' Title IX of the Education 
Amendments of 1972 which prohibits discrimination dn the basis of 
sex by educational institutions receiving Federal financial 
assistance (Title IX); — and Section 504 of the Rehabilitation Act 
of 1973 which prohibits discrimination by recipients ^n the basis of * 
handicap (Section 504).— The fourth ^ivil rights law made 
applicable, to recipients, The Age Discrimination Act of 1975—^ which 
prohibits discrimination on the basis ofyage, is not part of our m << 
review. , 

On March 21, 1979, the Department of HEW published in the - 
Federal Register guidelines explaining the civil rights responsi- 
bilities of recipients of Federal funds offering or administering 

* * * " * • 5 / 

vocational education- programs (OCR Guidelines) . — 

// ' • 



V 



--342 U.S.C: 2000d - 2000.d - 4;' 34 C.F.R. Part .100. 
2-^20 U.S.C. 1681, 1682; 34 C.F.R. Part 106.* 
. J_'/29 U.S.C. 794; 34 C.F.R.' Part 104. 

-V Section 303; 42 U..S.O. 6101; 45 c'.F.R. Part 90 (Jurisdiction 

.over the Age Discrimination' Act is still undecided) . 
— 44 F.R. 17162-17175. These guidelines were issued as a result 
of injunctive orders entered by a Federal district court~in 
Adams vs. Caltfano and because the Department fqund evidence , 
$ of continuing discrimination in vocational education*programs . 

ERIC 44 F.R; 17162 (March 21, 1979). 
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The Vocational Education Guidelines are applicable to 

.recipients of financial assistance from. ED that offer- or" perform •■ 

••' admin is trr'ative oversight responsibilities with respect, to programs 

■ of vocational education -arid training, including state agejicy 

/recipients.' The 'Guidelines require state, agencies to adopt a 

compliance program and to s ubmit Methods of Administration 

(MOAs) and an ianniial compliance report for ED 1 s. review. The 

Guidelines pertain to the distribution of funds, the adoption 

of admissions criteria, approval of applications, employment, 

and' the operation of programs/ % 

i * 

B. Major Findings and Conclusions * 
We found that many persons did not fully grasp the relation- 
ship between the OCft Guidelines jnd the yEA. The OCR Guidelines 
contain the standards for ensuring equal opportunity, i.e. , civil 
rights which may not be abridged by recipients, regardless of cost 
One* of the primary objectives of -the VEA is to- provide financial 
assistance, to help recipients meet their .civil rights obligations. 
In* other words-, VEA funds may be used to relieve the financial 
Strains placed on recipients 'resulting' from the extra costs 
sometimes associated with ensuring equal and effective opportunity 
If- a';recipient -chooses not to apply for set-aside funds for the 
handicapped, but receives other Federal assistance, it still must 
ensure equal opportunity tor ■ all students, including Handicapped 
students, and pay for the costs associated with such an obligation 
from other available sources. * 
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• . \ • • ' ' • . 

We also found that the OCR Gutdleines plkce a 

. ^ 4 

heavy emphasis on statistics to either identify potential 
problems requiring further inquiry or to establish presumptions 
of discrimination whicji may be rebutted by recipients. Under the 
OCR Guidelines .presumptions of discrimination are established 
whfcre^ statistics demonstrate " disproportionate, adverse effect " , 

J' disproprotibnate exclusion ^ 1 / " predominant enrollment" and 
"attendance primarily hy members of' the "protectee class." The 
standards are not sufficiently clear to ensure uniformity of 
interpretation as to whether a. particular imbalance creates a. 

. presumption of, discrimination. Further, an objective standard t * 
appropriate for one issue ( e J&y , funds distribution) may be .totally 
inappropriate for another i§sue ( e.g. 1 , admissions ^criteria) . , ' > 
By contrast, we found. that OCR 1 s / guidance with respect to^ * 

[the "methods ^of administration" states must adopt to oversee , , 

compliance t>y local ^recipients to be a clear and comprehensive 

* > * 

statement of expectations. 

^* • 
, C. Haj of ^Recommendations : 

^ « 
We recommend .that OCR 'establish objective "rules-o.f -thumb" 

for purposes of establishing presumptions of discrimination which 

rely on' statistics . Furthermore, OCR should clarify when statistics 

indicate that f urther inquiry must be undertaken \withput. necessarily 

* * . •» 

establishing a presumption pf discrimination) and when sfe&tistics < 
establish a presumption' of discrimination^. We also, recommend that 
OCR provide further policy guidance regarding what it will consider 
acceptable rebuttals. t t 

^. is ' 
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Given this substantial reliance on statistics, it is 
* essential that ' whatever 'changes , are -made to the VEA recordkeeping 

and reporting requirement:;" the revised Act continue tc^require* 
'^adequate documentation to enable a state agency or OCR to deter- 
mine compliance with the 0CR Guidelines. - 
III. ' VEA 'Assistance fox Special Needs Population | 

* • 'A. Overview * 

« • 

The, sectmd part of the Federal strategy for ensuring 'equal 
opportunity is to provide Federal financial assistance to help 
recipient^aeefeH&e^^ and to, Wsist reci- ^ 

pients provide "equal opportunity to students who *are not -otherwise 
protected by civil rights Statutes but who are in need of^s^ecial- 

* assistance, e*.g. , academically and economically disadvantaged 
students.. The -primary mechanisrhs in .the* VEA include: (1) 

' national priority set-asides for handicapped and disadvantaged 

students ;( including limited-English-pr.of icient students, (2) sub- . 
' par* 4 (special programs for the disadvantaged) , and (3) program 
• design requirements governing the use of set-aside afid subpart 4 
funds. 

B. Minimum Percentage Set-Aside , ' . 

1/ Legal Framework; 

• Unaer section 110 of the VEA, .a total of 30 percent of the 
'* ,aggreg,ate "amount of funds available under section 102(a) must be 

used for handicapped and disadvantaged students. Separate p%t- 
i • centage sejc-asides are required for disadvantaged arid handicapped 
students/and tfte set-aside for the . disadvantaged has an internal' 

* percentage sejfc-aside for persons with limited-English- speaking 

o a biii t y (LES4) . Moreover, these 'set-asides ' are mutually exclusive, 
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tliat .is x funds used to meet one may not be counted towards fhe. 
funds required to meet another national priority' set-<asi£e. * 
2, Major Findings and Conclusions 

With respect to the f,irst^component of the set-aside in the" 



existing VEA, the' minimum percentage requirement , we conclude that 
thts provision is a viable mechanism tor ensuring that additional 
VEA funds are 'expended on disadvantaged and han^c"apped students 
in "furtherance of the VEA objective of assisting recipients to 
provide equal and • effective access sto programs for such students, 
, * . 3. Maj or ' Recommendations • * x 

We- recommend that the minimum p&ercenta&e' requirements be 
• - retained because it .is a viable strategy for Assisting recipients 
/provide equal opportunity to special needs- populations . 

C . The Matching Requirement - 
1; X Xegal Framework * 

The 'secoj/d, component of the set-aside 'is* the hatching 
provision. \ The 1976 Amendments to the VEA require that th6 * 
. t Federal dollax^S sp?ent under the handicapped ' set-aside be matched 

.O ^ * , % < ' \ > 

%L ' dollar-for-dollar with state an<^ local dollars to pay for the 
excess costs of services to these students \ > Similarly, Federal 
dollars for the disadvantaged must be ma'tched dollay-f or-dollar 
with, state and local funds for the disadvantage^. 

HoweVer, the 1979 Technical Amendments authorize states/ 
pursuant to regulations to be established by-^the Secretary, to 
increase the Federal share of set-^side programs for handicapped" 
and'.dis advantaged (including LESA) and\ stipends to amounts 
greater than 50 pfercent (and reduce the liP^e share accordingly) 
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for LEAs and OERs which are otherwise financially unable to 

provide matching payments. To date, the Secretary has not issuecf 

- * * 

final regulations. The absence of final regulations implementing 

the 1979 Technical Amendments means that states are unable to 

take-advantage of the more flexible provisions contained in the 

amendments ♦ 

2. Major Findings and Conclusions 

We fo\md that the matching component rai^j| four issues 
which Congress should* review. >> 

(a) Whether tWk matching pwvisions for special needs 
populations' should be repealed or substantially 
modified; * 

**• ■ t ' 

(b) Whether the matching* 1 provisions are achieving the * 
intended objectives of generating additional state 
and local dollars for special needs populations; 

, (c) Whether the matching provisions are causing undesirable 
1 consequences for state- and local. 'fiscal stability; and 

(d) Whether the matching provisions" frustrate "the" Achieve- 
ment of other VEA objectives . 

Major Recommendations * 

The fundamental issue with respect to the matching provisions 

of the set-asides for special needs populations is whether they 

shduld -he repealed or substantially modified.* If Congress repeals' 

trie matching provisions relating to other. "aspects of the VEA, it 

should also repeal the mat'ching provisions applicable to the set- 

•asides for the reasons set out in chapter 5. However, &£ Congress 

decides to generally retain'matching we recommend that Congresfe use 

the following analytic framework ,f or addressing the issues for the 

« ** 

set-asides. The proposed framework is derived from a recent^AO 
* 

£tudy on matching provisions in Federal programs: 
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(1) . What. is the rationale for the matching provision 

applicable to- the set-asides for specif, needs 
population*? > 

(2) "Is it achieving its intended objectives? 

^ - * 

(3) Is it causing undesirable consequence's for state 
and local fiscal stability and independence? 

t 

(4) Does it tend to frustrate tfce achievement of 

othei* Federal objective^, e,g. funding loqal 

recipients most in need? 
* * 

(5) po comparable laws contain matching provisions 
uf not what makes the matching ^provision in the 
VEA unique? 

D, Excess Costs v 



? 



5 



1. Legal Framework ? <^ 

Tfie third major component of the, set-aside provision for 
special needs populations is the excess costs requirement. As 
explained above, states must separately match VEA' funds set- 
aside for Handicapped ^persons and 'disadvantaged persons . 
(Including limited -English- speaking persons and stipends) . The 
match for the s%t-asides for handicapped and disadvantaged persons., 
(including limited-English-speaking persons) is based on the excess 
cost of programs, services and activities 1 for sutfh persons.* The » 
excess costs^ concept do§s not apply to stipends," 

Excess costs are the costs of special educational and 
related services above tfrfe costs for non-handicapped students, 
non-dis advantaged persons and persons who are not classified as 
'persons of limited-Englis^-apeaking ability, i.e. , t:he additional 
costs associated with ensuring/ equal opportunity. OE has inter- 
preted the excess cost requirement "/la having a different ' 
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application for mains t reamed- programs (VEA can only pay for 
excess costs )~!:han for separate specialized projsracis for such , 

' ■ \ • 

persons (VEA can pay; for the full costs). -/* 
2.- ftajor Findings arid .Conclusions ' (% ; "v 

Several problems and issues with # respect to the excess' 
costs provisions were identified by the pro~ject>. First, several 
persons expressed a concern .with the burden of keeping record? . 
to demonstrate compliance with the .excess costs regulations .y^Eiie 
"^'burdens and problems identified are that: .(1) LEA' accounting' 
systems are not* geared to grovid£ the v type Qf- documentation , 
required by the.' regulations , (2) the interpretation- that LEAsl ; 
^ operating separate programs may use VEA funds to pky for. the full costs 
rathe^-than the excess costs acts as' .a disincentive to mainstream 
SDecial needs students, arid (3) the small amount of funds' made + 

available under the set -asides^ when compared with the administrative 1 

■ \ 

burden of keeping adequate records has the effect of discouraging 

applications for the assistance or- results in noneompliance with 
* the requirements. * ^ 

We conclude that the inclusion of an excess costs provision 

or .an equivalent is necessary* to' ensure that' VEA % setr- aside ^{jnds 

* _ — 

are used to pay' only for the extra costs associated with ensuring - 

• * 
equal opportunity* for special needs populations. However , - we ■ 

V • v . . ' ~ % - , * 

conclude that the vexcess costs Drovision, as - presently interpreted * 

- * • . , * ' / ; ' : 

"by ED, should not be retained since it is unclear ,• vague, internally 

* . * ' v • «' 

inconsistent*, overly burdensome, and .creates • disincentives to 

" * 4 

* I * . * * 

comply witti VEAs objectives of mains tr earning special needs students.. 
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3. Ma j or* Recommendations * t . \ 

We recommend that the excess 'cost concept be retained and 
specifically included in* the VEA. However, we *re commend' that the 

. excess costs provision, as presently interpreted by ED should not 
be retained since it is unclear, vague internally- inconsistent , 
overly butdensome, and creates , disincentives to ^cpmply witjh the VEA's 
objectives of mainstreaming special peeds* students . "*We recommend 
that the interpretation of excess costs under the VEA *b% piodified 

■ to,, balance the need .to avoid VEA set-asipe funds being 'used as 
general aid or property tax relief witht the administrative burdens 

associated with demonstrating compliance.*'. 

r * \ ^ * • 

E. Program Design and Implementation revision / c 

. . . i * 
l w Lega-1 Framework * -% 3 

The VEA* ]Tegal framework cdntains : °(1)- definitions of students 

' * .*♦..* 

considered to be handicapped or disadvantaged^ and* therefbre eli- 
, * < . m / ~ * - ' 

gible to receive these additional services^ (2), requirements as ^ 

to the mainstreaming ,of special students into t^he regular voca- 

tional education programs; and (3) standards' governing the' allow- 

able expenditures for programs for handiqapped and* disadvantaged 

' / ' 
students,. y * \ 

^ • <> 

2.* Major Findings, and Conclusions - 

With respect,, to the set^asides for disadvantaged ,s£udpits,, 
we identified .four problems: ^* v * • , 

* (1) 'The definition of the terin J'disadv ant: aged" < is unclear; ' 



(2) The relationshio/between the s^ejtrasidfe/^on-the dis- 
advantaged in subpart 2 and subpart 4^is unclear; 



2%. " 
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(3) The relationship between\the set -aside and subpart 
? 4 programs, and compensatory -education /programs like 
Title I .of ESEA is unclear; and 

y (4) The* YEA legal framework lacks' adequate specificity 

^ - % to maximize the likelihood 'that ^set-asides^ and 

subpart 4 funds are used to fund programs- for a 
V # limited, nymber of children which are of ^suf f icient^ ^ 

size, scope, and quality, * ■ 

J * With'^espect to. the set-aside for handicapped students **e 
identified'' three problems: * 

'The definition of "handicap ped M student is not 
- appropriate for post-sacondary recipients; 

t (2) The .relationship between* funds .provided undet^the' VEA 
' and Part B of EHA is unclear; and 4 

« 

(3) The relationship between special and vocational' 
^ educators"- in the placement t>f handicapped students 
4 in an"d the design.* .implementation , and evaluation 
, m of vocational education -programs has not been clear. 

We conclude that tt^e ,specif ic requirements governing the * ' 
design, .implementation, and\e val:uation °f VEA programs by local 
recipients for ^disadvantaged students are not sufficiently clear 
,and comprehensive to maximize the 'likelihood that funds will be 
*used in effective and efficient manner. Given the limited 
size of the '^impropriations »for 4 is advantaged students, it is 
essential that these limited dollars not be -spread so thinly that 
they have little, if any, effect. 

>The provision applicable to handicapped students in 
secondary schools is generally adequate because it requires that 
LEAs use VEA funds in accordance with* the comprehensive ~^ 
standards sfet out in P.L. 94-142.- The legal framework governing 
programs for handicapped students in post-secondary institutions 
'is inadequate but cou^d' be made adequate through a simple . - 
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Reference to the regulations implementing Section 504 of- the* 
Rehabilitation Act of 1 1973. - . . " ^ 

3. Ma j,or\ Recommendations t > 

' We. recommend that Congress amend the VEA definition of 

' "disadvantaged" students to clarify; which students are covered 
and to si&piify the relationships between? vocational" education 
and other programs such as Title I. We also recommend that 'this 
definition clarify the situations in which handicapped children 
may receivers is tance under the set-aside for the disadvantaged. 

\ With respect to the interrelationship between subparts 2 and 
4 we .reco-mmend that' these parts be combined into a single seNaside.fo 

• disadvantaged students. If subpart '4 was folded in subpart 2~, the 

* * * * 

coordination problems currently identified would not occur. 

We also recommend that thei disadvantaged program activities 
\ be amended tp- ensure- that VEA funds are applied' with sufficient* * 
size, scope and quality to^incredse the likelihood that programs 
will be successful. 

Wlth'respect to the set-aside for handicapped students, we 

recommend that the definition of "handicapped students' 1 in post- 

. V J I' . ' 

* secondary education be amended/'' Specifically, we recommend that 

the definition of handicapped persons in .the' Section 504 reflation 

* - # • " 

be adopted. ' <■ ^ 

"^e^alsq. recLommei>d that Congress clarify whe'theiNit intends 

*fche VEA^s^F^side for handicapped students to be used in .lieu of, 

_ „ ^ . ■ * • r 

as well as in kdditiorTto other Federal funds for handicapped 

' -if *s I + * * 

■ V 

children. > . > \ 

| 
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Finally, we recommend that Congress consider amending the 
VEA to formalize the relationship* between" special education *and 
vocational jeducation instructors. 
IV. Sex Equity • . ; 

A, .Legal Framework 

A major purpose of the Vocational Education Amendments of 
1976 was the enactment of provisions *to * overcome sex discrimina-> 
"tion and sfcx stereotyping in occupational programs and to. lead to 

the elimination of sex bias. 

• * * 

The 1976 VEA contains, several categories of mechanisms or 
processes designed ft o 'help achieve congressional purposes with 
res.pect to sex equity in vocational education. These categories , 
include:' Federal .mechanisms , state/^structures and processes , atid 

s 

local processes. "To advance toward congees si onaL objectives 

concerning set equity in vocational education, Federal! admini- 

stratoxs use routine oversight mechanisms c'ommon to many Federal 

education fto&rams , e.g. , approval ^of state. plans, monitoring, 

atiditing .and evaluation, as well as other Federal-level mechanisms 

oriented more specifically toward sex equity in vocational education 

These mechanisms specified in the VEA include: 

(i) Representation on the* Nat ionaT Advisor-y Council 
N * on* Vocational Education (NACVE) ; 

* (2), Federal level discretionary grants for "programs 
of national signif ican^e" ; 

(3) Data collection on th# sex of participating 

students through, the Vocational Education -Data 
System (VEDS) ; 

< 9 \ 
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(4) * Leadership development rewards arid fellowships . 
.The VEA, contains eigh^requirements that are^ designed to 
increase the like^hbod of achieving sex equity in vocational 



education : 
*' CD 

V (2) 



States imist^ spend- npvE^ss ^than $50,000 In each 
fiscal year for a fti^^ime se^-equity, coordinator ; 

States* must submit, five-year plans, annual, plans--/ 
and aqcountabili^'* reports to the Secretary with ^\ ^ , 
specific components* des cubing * sex equity^activities > 

(3) States must hold public hearings on the five-year 
•plan'', annual ^plans an'd accountability reports*; 

(4) - The 'State Advisory Council on Vocational Education * 
. (SACVE) must include tHe appropriate representation 

of women and must assist with the planning for pro- 
gram activities.. * - 

(5) States caqre authorized to use subpart 2 fund? for - 
daycare serviced and other sunport services for 
women and are required to use ifome portion for 
categories ..of. displaced homemakers and 'persons 
seeking non^traditional employment ;* y •/ ' /' % 

(6) . Subpart 3 futids may be used for sex equity 'purposes ; 
> ' , — 

(7) Subpart 5 funds for consumer and hopsmaking must be * ' 
used foT^specif ied purposes related to- sex equity;* *\ 
and p • , * * 

(8) States must ' establish compliance programs to preyenf,'^ 
idetitify and remedy discrimination on the basis of sex 
by subreclpients * ^ - 

\ * v 

The VEA and its regulations contain two provisions tti^Lch a^ly 

1 1 ' 

/ the sex equity goals of the VEA to the VEA recipients,, > . 

r. * < .. \ \ 

(1) LEA3 and OERs must submit applications prior^to 

<r/ ^ receiving funds whicli reflect their/review of studBirt 
\ vocational^ education needs; and ^ „ 

(2) Each LEA or OER must ' establish' a L6cal Advisory Council, • 
* on Vocational Education (LACVE) which includes an appro- 
priate representation. of .women . * 



. ERIC 



* \2& 



6-15 



B, Major Findings, Conclusions, 'and Recommendations 

1, 'General Finding , v 

We conclude that the sex equity mechanisms and processes 
* * 
.Congress built into, the Act do -not ensure that all states will. 

"take vigorous action" to overcome sex discrimination and sex 

v ^ - 

stereotyping vp. vocational education. 

J^The primary reason is that much is authorized, but little 
is required with respect to the expenditure of VEA funds to 
achieve sex equity* in vocational education. The only expenditures 
Specifically required ate: (1) $50,000 for full-time sex equity 
personnel in each state, regardless of size, population, or the 
number of school districts, and (2) not less than an amount the 
state "deems necessary", for displaced hqmemakers and certain other 
^Special groins. A state does not have to spend VEA funds on grants 
to overcome sex bias and sex stereotyping ,. on supportive services 
for women r or on other sex equity activities that are authorized 
;but*not required. The legal provisions concerning sex equity in 
^the VEA must; be strengthened considerably if congressional intent 
with respect to 11 carry [ing] out all programs "of vocational education 

in- such \ a manner as to J>e free" from sex discrimination and sex 

*> ~ - » * 

stereotyping ,r i$ to be realized. * ' 

2. Specific Findings, Conclusions, and Recommendations 

' 0 

a. ' Mandatory expenditures for, full-time sex equity personnel 
A statutory, requirement that Federal funds be Ased to support 
a sex equity coordinator ap.the state level is necessary if the 
functions assigned to the coordinator are. to he carried out. There* 

■ » ■ _ 

^ "is evidence -indicating that Federal funds would not be spent for 
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this purpose in some states if it were not required.' Mandatory 
expenditure^ for full-time sex equity personnel should* continue if 
Congress wishes to overcome sex discrimination; bias, and stereo- 

^ typing -in- vocational- education. 

% The Tydings Amendment, which permits funds not obligated 
by the end of one fiscal year to be carried over for use in the 
next fiscal year, has undercut the requirement that states spend 
not \/ss than $50,000 each fiscal year for full-time sex equity 
personnel. We recommend that the VEA be amended to provi'de 

* expressly "that -the Tydings Amendment ^oes not apply t o the manda- 
tory expenditure for full-time sex equity personnel under* the' VEA. 

The uniform amount of $50,JOOO per state for full-time sex 
equity personnel makes little seftse because it fails to take into 
'account a state's size,' population, and number of school districts. 
We recommend that this provision be amended to ^fhake the amount of 
VEA funds reserved for full-time sex equity personnel a "function of 

•> 

the .size of the state's allocation un'der the VEA, with $50,000 
becoming the minimum amount every ^state must expend. 

Mandatory expenditures for displaced homemakers and 
other special groups — The relationship between th§ requirements 
(1) that the state fund programs to "assess and meet the needs" 

t Urn 

' of displaced homemakers and other special groups and (2) that the 
sti'te expend not less than v the amount.it deems "necessary 1 ' is 



unclear. We recommend that the relationship between these retire- 
ments be clarified. 
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* • c. Authorized uses of funds The requirement that all 
state contracts for exemplary and innovative projects give - . 

"priority" to programs and projects designed to reduce sex bias 

, , 
^ arid s.ex stereotyping in vocational educationis unclear. We 

m recommend that there be clarification of how states are to givfe 

such projects priority. ^ 

d. Functions of the* sex equity coordinator -- There is 

'overlap among the^ten functions sex equity coordinators must 

' perform. The ten, functions can be reorganized and consolidated 



into five' functions without losing any- functions,, We* recommend 

« • ° " ** 

{ that this be done. ' 0 ~* 

There, are no clear standards concerning ade'qu£te performance 
of each of the, functions the sex 1 equity coordinator must perform. 
We recommend that suph standards be developed, 

e. Policies for eradicating sex bias (including incentives) -- 
The provision requiring that the state provide incentives for " # 
eligible recipients: (1) to encourage the enrollment of both men 
and women in non-traditional courses; ajid (2) to develop model 
programs to. reduce sex bias v and sex stereotyping- is unclear and 
inadequate. Publicity and plaque's have "not proven to' be effective « 



incentives . Two forms of incentives appear to be effective: (1) a 
set-aside of 'funds ;* a$d X2) giving priority to local applications 
proposing . to address sex equity concerns. If Congress is * 4 
interested in effective incentives we recommen^that .Congress 
k adopt ei£Hter« e or both of these forms of incentives., * - 
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f. Results of policies and activities '-- The requirement 

that states report in their annual plan the. "results" of compli- 

ance with the five-year state plan's equal access policies 'and 

procedures appears to be unclear because most -states are reporting 

activities rather than results, We recommend that "results 11 be 

i ' 

defined -in outcome or imbact terms and that the states 1 obligation 

v - * 

to report "results" ,in such tenffs be clarified. o 

g. Local p61icies The present criteria for local appli 1 - 
cations are inadequate because they do not require that^a local 
application provide the. state with any information concerning the 
sex equity situation and activities > We recommend that local 
applications be. required to contain such^ information. 
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CHAPTER 7 

"COMPLIANCE WITH THE ClVli 
» RIGHTS LAWS 



^ I, Introduction 2*'~" 



A*. Purpose and Organization of the Chapter \ 

The Education : Amendmenfcs.-. of i£76 charged NIE' with under- 

} ■ '■>■■ ,= s . ' * 

taking a thorough evaluation c# vocational education programs, 
^including ."an examination of how to achieve "compliance with . 
and enforcement of . the provisions .of applicable laws of the 
United St'ates." Thus, the Congressional mandate extends 
beyond a study of the VEA. 



The purpose of this chapter* is 'to analyze the adequacy ,of 
the legal fram^Sbk of 'the major civil rights statutes, regu- 
lations, and guidelines applicable to elementary,, secondary, 
,'and postsecond^try recipients'of Federal financial assistance,' - 
ligj » Title Vl^pf the Civil Rights Act of 1964* (Title VI), 
Title , IX of the I Education Amendments of '1972 (Title IX), and 
304 oj Xthe Rehabilitation Act of 1973 (Section 504). 
This, chapter does not analyze the nature and extent of the* 
commitment by 'ED and states to implement these civil rights 

* 

statutes. 0 4 * 

* s 1 . ' 

This chapter is divided into six sect j.ons The first' 
section sets out«the project's major- findings, conclusions, and 
recommendations^ The second section contains an overview of 

'the applicable Federal civil rights lawe, regulations, and ' 

f • " 
guidelines, and the relationship between these laws and the ' 

VEA. The third.'sectidn describes' the 'statistics and OCR 
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findings indicating possible problems of , discrimination in 
vocational education. ( The fourth section analyses the 
standards set ©ut in OCR guidelines .for determining whether 
a recipient h&s* engaged in discrimination. The fifth section 
describes the Federal role' in securing compliance with the 



civil rights statutes, regulations,; £nd guidelines. The final 

section analyzes the states role in overseeing the nondiscrimi- 

* ■> 
natory operation 'of vocational education programs by local 

recipients of Federal assistance.. 



B/ Overview of the Ma»jor Findings, Conclusions, and 
Recommendations ~ « - - . 5 



> ■ - ' . .. N' 

^Ou-fL^tudy~£acused 0 ori :fche clarity, c onsisten cy, and com- 



prehensiveness *of the Vocational" Education Guidelines Issued 
/by OCR (OCR Guide lisiesjv The , sftudjr focused o^ two aspects of 
, t'he OCR Guidelines — the relationship between the Guidelines 
and the VEA, and the Guidelines themselves'. < y 

With^respect- to the first issue, STe % found> that many persons 
'did' not fully grasp the relationship between the OCR Qui-d«*ines 
'and the VEA. The OCR Guidelines contain the standard^ for 
ensuring equal opportunity, i.e. , civil rights "which jnay" not' 
h# 'abridged by recipients, regardless of costs. One of the 
primary objectives of the VEA is to provide financial assistance 
to help recipients meet their civil rights obligations-. ' Ir* 
other words, VEA funds mayfbe used" to relieve the financial 
strains placed on recipients resulting from the extra costs 
sometimes associated with, ensuring equal and' effective oppor- 
tunity. If a recipient chooses not to apply. for stet-aside • 
funds for the handicapped but receives other Federal "assistance, 



it still must ensure equal opportunity . for all students, in- 

eluding handicapped students, and pay for the costs associated 

with such an obligation from other available sources. 

The OCR Guidelines place a heavy emphasi? on statistics 

either to identify potential problems requiring further 

•inquiry or to establish presumptions of 'discrimination which 

may be rebutted by recipients. Under the OCR Guidelines 

presumptions of discrimination are established \yhere 

statistics demonstrate " disprpportionate adverse, effect 11 > 

" disproportionate exclusion ", " predominant enrollment " fend 

"attendance primarily by members of th'e protected class. 11 Thes 

standards are not sufficiently clear to ensure uniformity 'of 

interpretation as to whether a particular imbalance creates a 

• ° * 

presumption of discrimination . 

: ' * We recommend that OCR establish objective "rules- 
"of-thumb" for purposes of establishing presumptions of dis- 
crimination which rely on statistics. Furthermore , OCR should 
clarify when statistics indicate that further inquiry must be 
undertaken (without pecessarily & establishing a presumption of 
discrimination) and, when statistics estabtlish a presumption 
of discrimination. Given this substantial reliance on statis- 
tics, it .is 4 essential that whatever changes are made to the 
VEAj recordkeeping and reporting requirement, the revised Act 
continue to require adequate documentation to enable a^state 
agency or OCR to, determine compliance with the OCR Guidelines. 



The state personnel interviewed were uncertain as to 
what facts would constitute an" acceptable, rebuttal . One state 
person explained, "we'll figure it out when we face- it." 

Other than the four examples accompanying the OCR Guidelines , 

_ a ^ ■ [2 

OCR ,has provided no further clarification. 

The question of wh^t constitutes an acceptable rebuttal- 
is the essence of the entire Guidelines. Absent clear 
"direction £rom OCR^'a state not interested in securing com- 
pliance could accept any justification as an acceptable 
rebuttal, thereby- thwarting ^-th^ objective of the Guidelines. 
In contrast, a second state coul'd refuse to accept any justi- 
ficattion, however legitimate-. Finally, two different reviewers 
•ih the same' state could°adopt inconsistent interpretations 
given the same set of facts. 

We recommend that QCR-provide further policy- guidance 
regarding what it will consider acceptable rebuttals" 

The OCR Guidelines provide, in part, that states must - 
adopt "methods of- administration" for overseeing compliance 
by local recipients. OCR drafted a memorandum explaining 
the nature and extent of this obligation. The memorandum 
^prepared by OCR explaining how to complete the states 
. "methods of administration" is a clear and comprehensive 

statement of expectations. OCR snould be commended -for 
' its' worKV* The states, included in our study had little if 
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any, difficulty understanding and responding to the 
'directive. In shorty the. memorandum requires the creation 
of # 'sensible, cleai^, and comprehensive management system 
• for accomplishing a specific objective, 
gbe- ma j o r ■ qu estio n raised b y ' thi -5— provisi on con oeCTVs 



the adequacy cff^the" standards for determining discrimination, 
which was, the sub3ect of the previous section in this 
chapter. 'A management system must have' a clearly defined 
objective. ' The ultimate objective of the OCR Guidelines 
is' to identify and effect the elimination of discrimination. 



If the* standards, for determining discrimination are pot 
sufficiently clear, than no matter how well-defined the 
management tasks , . ultimately the system will not succeed. A 
"Given the commitment of timp >and money expected of states, 
OCR has an obligation to clearly articulate the standards it 
expects to use for determining whether a recipient is engaging 



in discrimination; otherwise the management structure 
established bj^tbe MOA will ultimately fail'. 
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II. Overview of the Applicable Federal Civil Rights Laws and < 

Regulations, OCR Guidelines- and .Their Relationship to the VEA • 

. * — \ — ~' ^"^ ~x~. ; 

A. Cjyil Rights Laws 3 and- Regulations ....... * , u 

Congress has enacted four laws prohibiting discriminatidrv- . 

by recipients 6f Federal financial' assistance. Title VI of the 

'. ' • 1 

Civil- Rights Act of 1964 -prohibits discrimination on the basis* 

\of race, color and national origin (Title VI)7~ Title IX of 

the Education Amendments • of 1972 prohibits discrimination on the 

basis of sex' by educational institutions receiving Federal 

financial assistance' (Title IX. >^ Section 504 of the Rehabilitate 

Act of 19 73 prohibits discrimination by recipients on the basis 

1 ,_3_/ ' ■ • 

of handicap. (Section 504). The Age Discrimination Act of' 1975- 

' 4 /' 

prohibits discriminati6n on the basis of age. t > 



r 



This subsection- o^the paper describes Title VI,'Titl'e 
IX, and Section 504 . ; 

Title VI of the Civil Rights Act of 1964 prohibits^discrimination on -the 
basis of race, color, or national origin in programs- or activities receiving t 
Federal financial assistance. The' -Title VI regulations define in" general 
terms the discriminatory acts which are prohibited, including: specific examples 

of illegal activities/ , 

✓ * ... 



tmc 



_1/ 42 U.S.C. 2000d - 2000d- 4; 34 C.F.R^ Part~l00. 

_2/20U.S.C. 1681, 1682; ^ C.F.R. Part 106.' 

_3/ 29 U.S.'c.,."794; 34 C.F.R. Part 104. ' 

4/ Section 303; 42 "IT. S .C^ 6101 ; 45 C.F.R. Part 90 (Jurisdiction ^ 
— over the Age Discrimination Act is still undecided). 

- A " • • 
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For example, Title VI* (as Interpreted by thfe U.S. Supreme Court In Lau vs. « 
Nichols) requires that limit ed-English-proficient students be provided an 
educational .opportunity thstt is equal 'to and as effective as- that provided to 
Engli sh-pfrof i c J ent students. In Lau vs. , Nichols , the Supreme Court found* that 
"there is hj equality of treatment .merely by providing students with the same 
facilities, textbooks, teachers, and curriculum, for students who do not > under- , 
stand English are effectively foreclosed from any meaningful education." 

* The TitlS VI regulations also require that recipient agencies describe 

their methods of Title VI administration and enforcement to OCR. Finally, the 

regulatibns^prescribe enforcement and hearing procedures, including compliance 

reviews, complaint investigation, hearings, judicial r^riew, and post-termina- 

•tion proceedings.' ' . * 

Section '504 of the R ehabilitation' Act 'of 1973 is a civil rights statute 
r— — , ■ 

' which -prohibits discrimination on the. basis of handicap in any program or acti- 
vity receiving Federal financial assistance. .Subpart A-of the regulations 
prescribes procedural ^requirenents which recipients must satisfy, including 
self-evaluation, designation of responsible employee, grievance procedures, 

• JO • < 

assurance of compliance^ and notice of nondiscrimination. Subpart A al90 pro- 

vides that stateagencies must oversee, the operation of programs by subrecip- 
** , * 

ients to ensure that Eederal funds are rot used in a discriminatory manner. 

i 

Subpart B of the regulations prohibits discrimination in employment, and Subpart 
,C requires .that progrkris be made physically accessiblp. Subpart F incorporates 
by' reference .the Title VI enforcement procedures. \ 

; Subpart D of the regulations specif ically 1 applies* to -programs in elenentary 
^ -and secondary education. The regulatory- requirements generally conform to the 
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standards established under P.L. 94-142- are less detailed in certain areas 

« * 

Like P.L. 94-142, the Section 504 regulations require that handicapped persons, 
regardless of the nature or^severi'ty of their handicap, be provided a free 
appropriate education. School districts must identify and locate all inserted 

c 

t 

handicapped children, and handicapped students must be educated with nonhandi- 
capped students to the maximum extent appropriate to their needs. School dis- 
tricts are also required to provide parents with due .process safeguards regard- 

• * 
ing the evaluation and, placement of their children. 

In 3 several instances, the Section 504 regulations specifically reference 

requirements which may be met by complying with a requirement under /P.L. 

£4-142. For example, §104.33<b)(2l^ dealing with appropriate educatW, statej 

( > _ ,i-^— *^ 

that implementation of an IEP as required under* P.L. 94-142 is one means of 
meeting -that Section 504 requirement, 
v * Failure to comply with Section 504 can ultimately result in termination of 
all Federal funds, not simply funds for the handicapped* A proceeding by ED 
would result in termination of all funds provided by tha^ agency. 

Title IX of the Ed ucation Amendments of 1972 prohibits discrimination on 
the basis of sex in education programs' receiving Federal financial ass is- 
tance. ' The Title IX regulations. are divided into six subparts,. Subpart A 
contains ^he procedural requirements recipients miist satisfy, including the 
self-evaluatic$n process, assurances, grievance, mechanises, and policy dissemina- 
tion responsibilities of recipients. Subpart B prescribes the coverage of the 
regulations, including institutions specifically excluded from obyerage or 
partially covered. It al90 outlines eligibility for, and requirements of, 

transition plans. • . 1 * 

n Lj , j , 

P.L. §5-1*42: is, like the VEA, a grant-in-aid rather than a civil-rifljitp 
statute . It provides financial .assistance tp and prescribes, in detail the 
standards for public elementary and secondary education for handicapped 
children. Part B 6f EHA\ 20 U.S.C. §1401 (as amended by P.L. No. 94-142). 
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* Subpart C defines the discrimination in admissions and recruitment that is 
prohibited by the law and lists specific prohibitions such as ranking applicants 
by sex, using quotas, utilizing tests with disproportionate -effects that have no 

predictive validit^T using marital or parental status in a discriminatory 

* • 

manner, discriminating on the basis of pregnancy, child-birth, or related condi- 

f 

tions, and preactoission* inquiry based on marital status. 

Subpart D prohibits- discrimination based on sex in any academic, extra- 
curricular, research, occupational training, or other educational program or 
activity operated by a covered Federal* funds recipient. It includes coverage of 
-housing, curriculum, counseling, financial aid,* and athletics. It alsofc 
addresses employment assistance, health and insurance benefits and services,^ as 
well as pregnancy and marital status, which may not be used as a basis for 
differing treatment of students according to sex. ' , 

Subpart E defines discrimination with respect to employment decisions. 
Subpart F incorporates by reference the enforcement provisions of Title VI. 

^B. OCR Guidelines * j 

. On March 21, 1979', the Department of HEW published in the 
. Federal Register guidelines, explaining the civil rights responsibi- 

lities of * recipients of Federal funds offering or administering 

1 . ' ' 6/ 

Vocational 'education programs (OCR .Guidelines) r* 



5 * 



6/ * ' 

- 44-F..R. 17162-17175. These guidelines were issued as a.resjalt • 
of injunctive orders entered by a' federal district court in' 
Adams vs. Califano and because the Department found 'evidence " 
of continuing -discrimination in -vocational education programs *' 
44 F.'R.. 17162 (March 21, 19/9).. . A 0 . - * • 

4 3 * 
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The Guidelines are. generally derived from the requirements set 

out in the Title VI, Title IX, and Section 504 statutes and 

IT 

implementing regulations. .In addition, certain ^pomponents of 

the Guidelines (e.'gT, allocation of VEA funds) derive in part 

8/ ■ . 

from the regulations implementing the VE^. The Vocational 

Education Guidelines have been reviewed ^by OVAE and found con- 

- 9'/ - 
sistent with its policies. * 



1. Se-er^e of the Guidelines 

The Vocational -Education Guidelines are applicable to ^ 
recipients of financial 'assistance' from ED that offer or perform 
administrative oversight responsibilities with respfect to programs 
•of vocational education and training.^ 7 This includes state agency 

11/ * 

"recipients. — The Guidelines'.are not limited to recipient $ 



receiving assistance under the VEA. T 



7/ 44 F.R. 171*63 (March 21, 1*979).' 

J./ let. - v ' >; \. , 

'9/ Id. . 

. . 4 

10/ 44 F.R/ 17164 (March 21, 1979). 

11/ Id. * * * 

4^ . 



4 
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. 2. Guidelines Per.taining to the Performance of Oversight 

' . Responsibilities by State Agencies ^ ' * 

The .Guidelines provide that the state agencies responsible for 

the administration o~f vocational educatioi programs must adopt a ' 

• compliance pirograto to prevent, identify, and remedy discriminational 

by its subrecipients. The compliance program must include^ 

(1) Collecting and analyzing* civil 'rights 
related data compiled by subitepipisnts ; 

^(2) Conducting periodic compliance reviews 
of selected subrecipients ; 

(3) Providing technical*assistance upon request 
to subrecipients; and * \ 

(4) , Periodically reportina its activities and. 

findings -to OCR. IV " f ^ 

State agencies are not required to terminate or defer assistance 

. '* • "' . 14/ 

to any subrecipient, nor are they required' to conduct hearings: < 

By March 21, 1980, each' state agency recipient performing 

oversight responsibilities was required to submit to OCR the * 

methods of administration (MOA) it will follow in carrying out x it-s 



compliance responsibilities . x : 



15/ 



ED will review each submission 



ERLC 



and then either approve -it or return it to the state officials for 
revision. ' Each state is also required to submit an annual 
"compliance report. 

V •*''-<- ••• 

3. 'Guidelines Pertaining to Funds Distribution ' . 
The Guidelines ^explain, among other things, that recipients 



12/ 44 F.R. '17165 <Mar<*h ,%lV*«1979> . 

13/ Id/ ' . % > ' " 

IV : Id. • 



i 45 

££/ In July 197?/ OCR issued a Memorandum to. state agency |/ 
^ recipients which described in greater detail the' criteria*'it J 
would use' in reviewing methods of administration plans sub-* 
.emitted by the s.tate agencies. — • % • * 
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may not adopt a formula or other method for the allocation of Federal 

% * 

* < 

state, or local vocational* education- funds that has the effect * of 

discriminating on the- basis of race, color, national origin, sex, 

, , 16/ 

or handicap. v However, recipients may use su^h factors if t^hey 
are included to compensate fox past discrimination or to comply 
with/kie provisions 'of the VEA designed to assist specified pro- 
tected groups. \ 



* 

4. Guidelines Pertaining to the Adoption of Admissions 

Criteria, the Approval of Applications, and^Employment 

State agency recipients may not engage -in discrimination 
. > , 17/ - ■ ■ . 

in performing the following activities: 

(1) Establishment of requirements for 
admission to or requirements for the' 
administration of vocational education 
programs ; * ; 

(2) Approval of .auction by local » recipients 
. providing vocational education. For 

• example, a state agency must ensure 

compliance with the guidelines when 
it reviews a local recipient's de- 
cision to preate or change a geo- 
graphic service area; and 

(3) Employment (particularly of handicapped 
persons) . - - 



17/ '44 F.R., 17165 (March 21, 1979)., 



7-13 



5. Guidelines Pertaining to the Operation of Programs ^ 

•a. Overview of major decisions — Recipients operating voca-^ 

tional education programs routinely adopt policies and procedures 

and p^forrrr numerous duties affecting the delivery of vocational 

& s 
education services to students, 'The Guidelines identltfy the major 

decisions made by recipients applicable to the operation of 

vocational education programs and then state that e'ach decision • 



must be made in a non-discriminatory fashion 
areas of decision irtfclude:/* 



.18/ 



The ma jog? 



Work study, cooperative vocational 
education, and apprenticeship 
programs; 

Admissions criteria (residency ,xequire- 
ments, numerical limitations by sending - t 
schools , vocational education centers / 
branches and annexes, course pr^eq/iisite's , 
and limited-English-prof iciest students) ; 

Site selection; 

Additions and renovations to existing 
^facilities ; 

/ 

Architectural barriers; 

Public notification; . A 

» 

Counseling; 
Recruitment; 

Financial assistance; and** 
• Housing. ' , 



i 



U' 



W 44F.R. 17165 -17168 (March 21, 1979) 



9 

ERIC 



6l 



V 



V 

■ s • 



7-14/ 

b* Decisions particularly overlapping VEA provisions — 

X * ♦ 

The Guidelines pertaining to the operation of work* study, o 

-cooperative vocational education, and apprenticeship programs aire 

* s 9 19/ 

described below because of their particular relevance to the VEA.— 

» The Guidelines generally state that recipients may not 

,make decisions concerning the operation of . the programs listed in 

% 'i 

the previous sentence that h^tve the effect of subjecting persons 
to discrimination on the bases of race, color, national origin , # 
sex, or handicap. In addition, the Guidelines repeat a key 0 $ro- 

-vigion in the regulations implementing Title VI, Title IX, and 

J/* 

Section 504 namely recipients may not enter into contracts, 
agreements, or other arrangements that have ^discriminatory^ effects. 

i 4 * . . ' 

For example/ recipients must ensure that students.participating 
in work study Qr cooperative vocational education programs **are 



no^ discriminated against by employers or prospective employers. 
If the' recipient enters* J.nto a written agreement for the referral 
or assignment of" students to the employer, the agreement must 

contain an- assurance , from the ^emftloyer that stuclents will be 

\ ' • < ° < 

accepted *and assigned to<jobs -and otherwise treated in a non- 

discriminatory' fashion. If a recipient discovers that' an employer 

is engaging in discrimination, it must require that tne employer 

me 

cease its discriminatory, actions or terminate its relationship. 



^• 7 44 F.R." 17167 (MWrch 21, 1979) 



t 
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C. Relationship Between Civi'l Rights Laws, OCR Guidelines , 

and the VEA ' ' ~. ' 

; • v > 

e The previous discussion^ described the laws and guidelines 
ensuring equal opportunity for all students. In ail cases, 
the opportunity provided ipust be" "ef f ective" 11 in order for it 
to be considered "e^qual" . Effective opportunity may entail 
the provision of special services that are different fr^rn 
and in some cases more expensive than services .provided to 
others . For example, it would not be considered equal 

^opportunity for a school tiistrSjj^ to admit a deaf child to"cC 
class but not^provide him/her with >ef f ective means, e,g, } an 
interpreter for the child to understand the teacher or x receive 

•instruction. 

*» • 
Because the receipt of effective opportunity is a basic 

civil right , fc recipients must provide all "necessary services, 

regardless of the oosts. 

One of thfc primary objectives of the VEA is to provide 

financial assistance to' help recipients meet their civil rights 

obligations. In short , t VEA' ^funds' may be i*sed to relieve the 

financial strains placed on recipients resulting from the extra 

costs associated with* ensuring equal and effective ^opportunity 

for children protected^ by the civil rights statutes. If a re-^ 

cipient chooses not to accept VEA funds or the amount -of funds 

received i^inadequate to meet, its civil rights obligations, 

the recipient is riot 'excused from compliance, i.e\ , the dbli- 

gatio'ns apply irrespective of the amount 'of Federal or state 

funds budgeted. • „ ' ' " K * v 
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III. Factual Bases for the guidelines - Possible Problems 
of Discrimination in Vocational Education" 1 * * 



A,* Introduction 
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" The Preamble to the OCR Vocational Education Guidelines ^ 

explains that "the guidelines are adopted because It is ^ \ 

apparent that. many vocational education administrators engage - 

in unlawfully discriminatory practices. They need additional 

guidance and support from the -Department to meet the.ir jgj^li- 

20/ " 

gations under civil rights authorities/ 1 — ' This sect:* 



ban 



\ 



describes some of the possible problems of discrimination 
identified in OCR surveys in the mid and late 1970' s. 

- © .. . f 

' ,6. CJ.V1L Righfes I-ssyes Between 197^-1977 ' • . 



^In^Oetober of*1.977> the Office for Civil Right s' prep.ared_ 



a^aoer' f%r~ the^tfntr^Departmental" Task Force- On Civil -Rights 
concerning civil i/ighi.&.fgssul^^ 3$ vocational education. '-The 

following discussion summarizes. *0CR'' s ^finding s . • - 

' v * ' " . ~ '1- . ' v' -.\* • 9 ' / 
First, OCR identified the following major civil fights • 



"issues in vocational education:* <. *' , ■ 

1. Lack of Accessibility^ offt&e ypcatiortel Education** 
Training Sitesr / . * > e y\ 

\ % *V ' 

*' / * The largest number of nkno^ities Ethnic and cultural)* 

are' located in the larga cities ; /However/ as of 19:7-2-73* 
'only lS% of the voca^rioaal schgfcl^ were located- in the 
large jcities. ''Many vocational ^ograms leading to~t'he_ • 
higher-paying technicallj obs §ra located only in the 
\f white majority cjoiirtfies outside of the city. , Limited * 

.transpbrtfition facilities^ furtheij decrease the mobility 
of minorities. Site locaNtio?! is also important because 
applicant s^hav-e been refused admission if they live 
outside of the service ^arei % . 4 % - 

In the state of Massachusetts, fofr example./ the Regional 
Vocational .High School &s#gn appears to offer a ■ , 
superior • type of vocatioha^-eduoation, yet i*ot one of 



O , Jfo/ ,44 F.R. 17162 CMarch 2^19/79) 5g 
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thesp schools is located in an area with high minority 
populations • The locations of these schools are white 
enclaves of Massachusetts. 

*\ 

Unequal Distribution of Monetary Resources 0 

Most* large cities have not been able to raise sufficient 
money ^to offer vocational technical education to the 
large number of young -people, minorities*, and disadvan- 
taged needing the* training. This has j resulted in the 
lack of equal educational* opportunity particularly ln 4 
^programs geared to area's 'serving minority and disadvan- 
taged persons. ' * \^ " 
As a result of our 197*1 survey, we found in the State of 
Massachusetts, well-docume,nted information that diffe- 
* . < rerices exist between the Regional Vocational Technical 
Schools (RVTS) serving majority white suburban .clientele 
and the AVES serving the inriter city .minority population. 
The physical plants of' the RVTS are so superior to the 
AVES that 6<ynparison ^ is not possible. ' . 

3->Faculty "and Administrative Assignments * 

Minority women and men are poorly Represented in faculty 
and^ administrative positicms; - in addition, they are 
disproportionately assigned to classes with predqminantly 

--minority and- 1 femal-e enrol-lments^ * 'As of 1972,- minorities 
also received" less salary than their white counterparts. 
Further, in requiring educational qualifications not 
directly related to competence in vocational teaching, 
^vocational schools reject a disproportionate number of 

• 'minority applicants for teaching ^positions . 
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-Set out below i ? s a summary of the „ specific* compliance 

problems found "under each civil -rights authority. • V ^ 

Title VI Compliance Issues » 

l«*Existence of facially Segregated (Single ^ace) Vocational 
Schools and Course's ^ ^ ^ 

The. 197^ Survey revealed that 9 schools were* all black and 
10 schools were all white; thus 3% of phe- schools * 
surveyed were segregated by race. Certain "elite" courses 
.are, off ered *in schools serving only whites/ At schools' 
serving t whiter , such courses as air-conditioning and 
electronic technology a re of fered. These courses are not 
^offered in schools in the same state which serve minorities 
only. Conversely, courses such as masonrys v leather work, 
shoe repair which have been ^traditionally .minority * 
courses are not offered in majority^pcational schools*. 

- s I* . • . ^ 

^ : ~ . -51- • 

* 1 * * m 
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The majority population is predominately enrolled in 
Regional vocational schools in the suburbs^ an^out lining [SIC] 
/counties/ Scfiools funded by the state offer mbre 
diversified course offerings *and the higher paying 
technical vopations not available in the city,. * , 

» 

2. Racial Stereotyping ^ 

Minorities, are channeled ijrbo "traditional" courses such 
/as masonry, shoe repair, leather .work, which tend to 
perpetuate racial stereotyping/"'; Over one-half of the 
black students enrolled in secondary vocational education 
programs ia 1972 were in home economics and secretarial- 
clerical courses; 22% . were graining in lower paying ' 
trade/industrial* occupation; 11JS were involved in — 
agriculture related training. Only 3% of the blstek 
students enrolled in vocational courses are being trained 
for higher paying positions in health and technical 
^occupations. Secondly there are few chances for 
professional growth and* advancement in the traditional 
% minority occupations, * Since minorities are not entering^ 
the non-traditional areas it contributes to the unavaila- 
bility of minorities for faculty and administrative * 
^positions, . - 

3. Underutilizatiorifbf Minorities in Administrative' and 
Faculty Positions J 

Minorities are poorly represented in administrative and 
faculty positions. If emplqyed, they are dispropor- 
tionately Assigned to predominately minority classes 
and in menial 'positions as j'anitors-and^ laborers • 

Minority vocational education instructors 'are not re- 
presented in schools in proportion to the minority 
population; 'i.e., in 1972, black vocational educatiorN^^ 
instructors represented 81 of- all vocational education, 
instructors and black students represented 18% of the / 
enrollment of all vocatLtfna^Neducation courses. ; 

• \ * vL ' ~ * • 

4. Leasing of Space 

Vocational Education .recipients lease / classroom space 
and/or equipment -to labor unions which conduct apprentice 
'.training programs in the school f s facilities for students 
^ of a single race. „ 



Title IX Compliance Issues 

1. Existence of Sex Segregated (Single Sex) Schools and - 
Courses - 

- OCR' s" survey of AVES 1 involving 1400 vocational schools % 
revealed the , following" information: w 



52 
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21 schools were- exclusively all male fema]^ 
(three still exist today);, 70 sphbols en- 
rolled more than 90#-o'f one sex; over 1,000 
schools' (72% of those surveyed) offered 500 or 
more vocational courses attended solely by 
'persons ^Cf one sex, 

2. Sexual Stereotyping 

Women" are 'channeled into "traditional" courses such as 
•f secretarial 5 homemaking and healttTwhich tend to per- 
petuate sexual stereotypes. ■ Only Q% of all women 
enrolled* in vocational courses are being trained for 
higher-paying occupations . In a typical breakdown of 
data, wome'ti are distributed as follows: * 



Health . . 96% 

Home Economics- 88$ 

Business/Office 80$ - 

Marketing W 

Agriculture 2^% 

^ ■ Trade/^Indxtstrial — ' — —6% — * 

Apprenticeships ^9% ' 

Even within the major field, women are concentrated.ini 
traditional ar.eas . For example, in Marketing, women -are 
clustered in Food Services and Distributive Education. 
In ti\e 'Trade/Industrial classification, women are 
concent-rated in Commercial Art, Cosmetology and 
J^antity Fpod. 

3. Counseling ' 

Interviews conducted by OCR during investigation with 
staff and administrative personnel at vocational 
' education facilities strongly suggest that there has 
been little change in the vocational education patterns 
for women. ; , » t • ' \ t 

f> . . 

Section 50" Compliance Issues , 

I.' low enrollment of \handicapped persons 'in .vocational 
education- programs; < # . 

4 t 

2 / reluctance of vocational-' instructors to accept handi- 
capped - students in regular 'classro&m settings, even in 
* • cases where special changes or modification [SIC] not needed; 



< 9 
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3. inexperience of instructors in teaching the 
^ " * handicapped; » * >\ 

4. resistance of employers to hire handicapped 
individual tf; ^ . 

5. two-thirds of the handicapped students enrolled 
in set-asidef vocational programs a^e # in nonskills 
training^ that^is, training°not intended tc^ 

* prepare students to 'compete ih the f open <Labor 

market in any skill, craft or trade. The programs 
include non-gainful home economic s, industrial 
-v £rts, tutoring, and sheltered workshops, # * 

C. Civil Right^Iss.ues Between 1977 - 1980 
In 1979, the Office for Civil Rights* undertook a survey 

• t f t 

oh public institutions Offering vocational programs to comply 
with the consent order in the case of 'Adams vs * Calif &no > 

, < 1 — ; 

The words of the consent order are: "During the Fall of , 

* 

197*9, defendants shall complete a survey of enrollment and 

other data adequate to determine which vocat ional ^cho yis ' 

and vocational programs over which defendants have jurys-^ 

diction for purposes of enforcing Title VI, Title^IX ajpd 

#• ■ 

Section $0*1 are in possible violation of the .statute, 

•a . 

The survey was designed primarily as ^ means of idsnti- ^ 
fying possible violations* in all types of publ±cpedtication t 
institutions offering at least one vocational s.pr.ograp leading 
to employment*. Generally, these are comprehensive high .schoo^ 
with a vocational curriculum; postsecondary ; .and ^.i«fti-pr and 
community colleges with £ vocational curriculum Hfi the^e ^ 
schools, possible violations were identified by examining 
disproportions in enrollment* in the sehool itself, and;in the 
programs ^'offers.' ' ProgranyT with^ an underrepresentation j^f 



Native Americans , Asians, blacks, Hispanics, women, limited- 
English-speaking persons and handicapped persons were- t 
suspect. S£ttetoi"s ^wifrh tdfe many ''such programs were 
investigated. * ' 

.Summarized into one paragraphia he 1979 vocational 
education survey show's that the possibility of discrimiriat ion 
•is most evident in the continuing underrSpresentation of* 
women in agricultural, technical and trade/industrial 1 programs 
*aod the? overrepresentation in home economies, health and 
pffige programs.' Tite. r representation of minorities in occu- 

. » 

pational progranft approximates minority representation in all 
education programs', Jgut the representation, of persons with 
limited p3*oficiency in. English and handicapped persons is ^ 
seriously, below national norms. Of the. three types of schools 
.possible' issues of noncompliance are most prevalent in area 



vocational centers; ^the^major vocational program most likely 
to be discriminatory by race, sex, English proficiency and 
handicap is apprenticeship training 



Findings in All Types f of Vocational Schools and- Programs 

• • * * 

- ltnde2?reprje.sentation of womefi is 'continuing in agri^ ^ * 
" cultural , ' technical and trade/indu$t ; rial programs^ * 
but there are* indications of improvement. In 1976, 
the percentage, of women in vocational agriculture 
was 11.3 percent, in 1977 it was 14.8 percent an£ 
in 1979 > it was 21.2 percent.. In technical programs , 
- 9 in 1976 «it was 4 11*3 percent; jih' 1977, 17 . 0 -percent , 

and^in 1979^ l8.|7 percent. ' In trade and industrial | 
• programs , in 197^ > it was 1.2.7 percent; in 1977, v * . 
]A. q percent and in 1979 3 17 . 5- percent . 
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Male enrollment in traditionally female 
programs shows only„.a - ilight r'everse. In 1976,, 
male enrollment in home economics was 15-3' 
percent; in 1977, 16.1 percent and in 1979/ \ 

18. 3 percent. In office practices programs, in 
1976, it was 24.9 percent; in 1977, 24.9 percent 
and in 1979, it was 26.4 percent. Maje enroll- 
ment in health occupations have dropped; in 1976 
and 1977,. males .accounted for 2,1.2 percent of 
enrollment; in 1979, 'that figure fell to 14.8 

'percent . • 

Representation of blacks in vocational education 
programs nationally is slightly above represent- 
ation in all public education programs. 'That is, 
14.7 percent of vocational education, enrollment 
is black, while the overall black enrollment is 

14.4 percent. For other minorities, comparisons 
show vocational education enrollments to be 
slightly below overall enrollments: Native 
Americans , -Q'. 8 percent in t vocational education, 
0.9 percent overall; Asians , J. 6 percent in * 
vocational education, 1.9 percent overall; 
Hispanic s , 5.9 percent in vocational education, 
6 . 1 perceht overall. j 

-The highest proptortion of blacks is in home eco- 
nomics (22.2JB). 1 Lowest proportions* of blacks are 
in agriculture (10. 45?) and technical programs 
(11.0%). Black females are disproportionately 
enrolled' in home economics, accounting ror 21. b — 
percent of feij&le enrollment. 

Lowest representation of iblacks in a major vocati- 
onal education program is in apprentice training 
(JK256 ). Technical courses in apprentice training 
have lowest black representation 

Black representation on vocational education , 
faculties is disproportionately low (8. 158). , I 
Highest^black faculty representation is in- home 
economics (12.156); lowest is in technical programs 
(2.7%). Blacks account for 6.3 percent of super- 
visory .staff. ' * 

Women -account^fotf only 8.5 percent of enrollments 
in apprenticed raining . "Overall female enrollment 
in vocationalyleducation is. 50.44* percent. , 

-Nearly 50 percent of. all vocational education 'pro- 
grams offered^in all sch6o-ls are either 100,percen 
male or 100 percent female.., % 
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- Percentage of students of limited-English profi- . 
ciency in public education (K-12) 'is about 2.5 
/percent^ 'LEP -students in vocational education % 

' ./account for 0.5 percent of total enrollment. 

~- 'Percentage of students w>th identifiable dis- 

• ability (handicap) in public Education (K-12) is 
about 10 percent./ Handicapped students in *voc ac- 
tional education account "for 2.5 j percerrt of total - \ 
enrollment. ' ' x 

Findings' la Vocational Programs of Comprehensive High-Schools 

„ - Disproportionate enrollments, by 'sex are more- pro- 
nounced In comprehensive ftigh schools th^fl^ln other ^ 
k types of vocational ediicat'i,6n schools. Females in 

agriculture account for 17.5 percent (21.2% overall); 
in technical programs, 16.9 percent (18.756 overall); 
k in . trade and industrial , ll . 0 percent" ?17 . 5% overall). 
Males' in health occupations '-have a smaller proportion: 
"12. 8 pQrc^ent; in ^ high school, compared v to 1*1.8 percent 
<. ' overall. In office practices , m&les account for 
' 21.6 percent' oil t£e enrollment compared to 26.4 

* percent 'overall'.- ' 

* « > , '* 

- Occupational* preparation programs ? ^usually offered in f 
junior high acftool grades , * show' dominance of males in 

A industrial %arts (89.5?) and females in occupational - 
^ home- economics; (81 . 3%) - ' "i ' - » 0 * 



1 



Apprentice training programs have, a' 12. M percent 
* ' enrollment of blacks and' a 15 . 5^enrollmeJift of women 
- a -better proportion than the overall av.erage. 

' * - Vacuity assignments show that females account for 
v - 45 . 15S of the 'total and that tfcese are conce-rit'rated/in 
health occupations (88.8^), occupational' home 3 econo- 
mics , (93/75S ) # , consumer and hdme economics (97.18?)', 
\ m and Qffice^p'raatices (72.3?)'. Females make up only 
18.8 percent'*of vocational education supervisors. 
B-lacks account 'for ll. 13 percent of total, faculty, , '* 

• * but only h\7 percept of technical ' programs "and ,9 . 3 4 

percent of all supervisors. * - . # 

* * * 1 i ****** 
Findings in Vocational Programs in Junior and Community Colleges 

- Vocational programs in these schools, have the- highest 
• • proportion of women in agriculture, (32.5$) > technical 
' (18.858) and trade/industrial (2\.5%) programs. ' . 



- Blacks represent 11.3 percent .of enrollments, 3 Per- 
cent l^ss'than the 14 percent national percentage. 
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- Long term" -/Suit enrollments are MM .2 percent^ 
female and' "-15. 3 percent black. 

-• Apprentice training 'programs'ffiM i 8 pcrc errtr^jlu"ck 
^> < . and 6,6 percent female.' . > ' 

e — » "'* ^ 

I 

7 Faculty is 63. percent male, 4 '7 percent black, and 
K 91.3 percent % white. 4 Supervisors are 73 percent 
• male "and 9*1.6 percent whitfe. v 

-.Limited-English-proficiency students . enroll about . . 
one half -of one percent,, which is the. national 
average in vocational education programs. But handi- 
capped students account for 1. % percent of total . 

■ enrollment which is half the* national average of. 
2 . 6 percent . / : • 

-" Aoorentice. training programs 4 ' ^nrolJL only 6.6 percent 
females and 8.0 percent hla'dks^. ,In all; J i02M schools, 
' * x the enrollment of LEP students" in apprentice training 

was a grand total of 167, and of handicapped students 
;a grand total of 71. 

\ 

1 \ * 

Finding s in Vocational Programs in' Area Vocational Centers 
; ^ ; 

- Enrollment in area vocational centers is predomi- 
nately white male. Females a'c count for only 40.2 

— = percent of enrollment, and whites account for 8M.0 

' percent. Blacks make up 10.1 percent'. .All minori- 

ties account for \S percent minority enrollment in 
vocational education nationally. 



h - — .. -^Females dominate enrollments in distribuTTbn (69.8?). 

w " v' home economics (8*5.2?), and -health programs (92. 8*). • 
. . * ■*-..' * ' *■ 

- Females' are underrepresented iiv technical programs 
'(19.0JO and trade .and industrial programs (17.. 3%),-' 

1 - "Apprentice training enrollments 1 .^ or women and blacks 
are below- the national average;. Blacks account for_ 
7.7 percent '(compared to 9-2? nationally ). and women- 
enroll 3.9 percent '(compared to 8.5? nationally). 



- LEP students make up 0* Ml-. percent- of enrollment's 
' (compared to 0.56? nationally). * *•* ; . 

^ . •- Handicapped student's represent k.9% of all enroll- 

ments as compared tb*2.5£ nationally. * This is the 
only category that exceeds the national average. 
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There are 389 schools in which all 'vocational 
programs are 100 percent" male,' Of these, 372 are 
comprehensive hTgh schools*, 4 jun^ori/community 
colleges, and 13*%rea vocational centers. 



1 



1 

There are 138 vocational schools in -which all / 
vocational ppogr.am!s are l^OQ percent female. Of 
these, 102 are comprehensive high schools, 32 are 
junior/comitj^nity colleges, apd ^ a^ea vocational 



'centers 



There are 80 area vocational centers (out of a 
total of 1*022) -which haqe apprentice training pro- 
grams -that enrpll pnly. males (100%). 



r 
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IV Standards for Determining Dis crimination 

• A> identifying a Possible Violation and Establishing 
• presufflflfcions 

,1. Description of the Legal Framework • 

* ( a ) Overview -- Statistical evidence often plays a signi- 
ficant role' in civil rights law. 2 ^ The OCR Guidelines- use 
statistics for two distinct purposes. One^ purpose is to 
identify^ possible violation i t e I .,.an area requiring closer 

Scrutiny by the oversight agency.. The second purpose is to 

• * 

establish a presumption of discrimination . These two distinct 
uses of statistics are described below. 

- r { DT u se of statistics to ide ntify areas requiring further- 
inquiry - In drafting the Vocational Education Guidelines, OCR 
was faced with a difficult decision - should it use statistics 

,to establish a- presumption of discriminatiorf»where vocational . 
education courses' are imbalanced, "absent further information 
or should such information be used by-OCR <and\tates performing- 
oversight responsibilities) to idgitify potential problem areas , 
which should be subject to additional investigations? .Under the 
first policy alternative, once imbalance is founu, the onusjLs , 
•on. the recipient to -rebut the presumption;, whereas under the. 
second policy, thVonus is on OCR or the state to determine 
iihith5rrwrt£55ir policy is the-^asis for the : imbalance:. 

* -2JL/ gQQ ~ g fiH^-v. DukTpower Co. . 401 U.S. .424 (1971); 

j^^.^ted States TO F Id 583, 586 (5th Cir. 1962) , 
art ' d per curriam , 3 7n?.S..B7 (1962). 
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The OCR Guidelines explicitly rejecjTThe use o£ statis- 

tics to\establish a ganeral presumption of discrimination with 

respect to access to and admission of stucients to vocational 

22/ 

education courses . — 

Several commenters objected to the section in the 
[proposed guidelines which would have established such a 
general presumption. These commenters felt that "It was '• 

unreasonable and unrealistic to' presume that segregated' 

\ \ 

courses and programs resulted from recipient ^practices . 

J 23 / v 2-5 

rather than s.tudent choice,— OCR accepted this criticism.. — 

Vocational 'education administrators are' 
quite correct- in arguing that 1 specific vocational 
courses and programs are. generally elected' by, net* 
' required of, students. Consequently, segregation 
may result from parental, community and peer 
H . • group influences that are beyond their c'ontrol. 

This fact is generally recognized by Se'ctiprt IV 0 
of the Guidelines: each paragraph identifies a * 
method or factor controlling student eligibility 
other than Student ^choice and attempts to provide - 
protection, against "the unlawful exclusion of . • 

'students based upon .that factor. Thus, a student's 
ineligibility based upon residence (paragraph' 
IV-C) or because the facility was located too far 
from his or her home .(paragraph IV-B) or because 
he^or She scored too low on an admissions test 
*• (paragraph* IV-K) is addressed by the Guidelines. 

Proposed paragraph IV-H' departed from this 
'theme. Rather than identify a specific device 
that resulted in the exclusion v 6f students dfespite 
"their desire to enroll,, the paragraph proposed a 
presumption of unlawful' discrimination whenever 
a facility or course was segregated. This was 
unreasonable, and the general presumption has 
been deleted. ' ' - 



— 'oCR Guidelines at 17172. 
•23/^ _ ' 
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In sum, where\statistics demonstrate imbalance in- courses 
or programs , pCR % or\states must lo.ok further to determine^ , 
whether .a^e sumption of discrimination" exists; .the mere 
" finding of statistical imbalance does rto£ create such a ^ 

presumption. OCR ddentif ies" nine specific categories of ^ . 
"p^lIcYe^r~p^ effect of producing 

' the imbalance.. A presumption of discrimination is established 
if- one of "these nine devices has the effect of producing the 
.statisti-cai imbalance.- _ _ 
.. ' . , Cc) itc, of gtatlrt l es to establish presumptions of • 
•. H.^minat^on - Although OCR has rejected the concept of ' 
presuming that there .was discrimination .in every instance, .m . 
which a course or programme imbalanced in its- enrollment of . . 
students.' from protected plasses^ other areas the. Guidelines 
do indicate that the agency will use-statistics incoming to 
\hi initial conclusion, subject to the state's rebuttal . 'that 
discrimination has occurred.; In these areas / then.' statistics 
• -will in effect give ri^to a r y nation of discrimination. • 
, For- example', the OCR Guidelines use statistics to establish 
th at a state is distributing, VE A or state vocational education 
funds in a discriminatory fashion. Specifically, the OCR 
: Guidelines espial in each state it is likely' that some 
-'local recipients enroll- "greater proportions" of.minority 
■ •• students in vocationaV^uee^e^ the state-wide, proportion, 
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"A funding formula or other mebhod of allocation % 
* that results in such local recipients receiving 
per pupil allocations of federal or state 'vpcr- > 
cational education funds lower than *tf}£ state- 
wide average per pupil allocation ^will be 
presumed unlawfully discriminatory."' 25 / • # 



* The rationale for this standard is set out in the • 
^£&nmen t-s and j ^ponbes J ^ eeMon of- the Federal Register . 

Section" 106 (a) (5) (B) (ii) of the Vocational r * 
- Education Act prohibits^ the adoption, of a' 
formula seeking equal per pupil allocations 
of funds.' Rather, it requires priority 
funding for subrecipients serving the -g^e^test 
concentrations of low-income ^families , for 
su brecipients lea st able to pay, aird for sub- 
. recipients' serving the greatest concentrations' • 
of students whose educati&n imposes "Jligfrer ' than 
, t average costs (e.g., handicapped students, 

students from low-income 'families , and students, 
from families in which -English is not the 
dominant language). These statutory priorities,^ 
should result in "greater expenditures ,for com^ , 

s — ■ muni ties- with* concentrations of minority 'group < 

persons. For this reason the.jgauge of^un lawful t 
discrimination contained in the Guidelines — a 
^ - finding of lower allocations % fe-r communities' 

containing concentrations of minorrty "persons — 
will generally indicate >a high probability of 

* ' noncompliance. - 

* * t 

+ 9 

In addition to an analysis of allocations 
state-wide, OCR may examine individual— districts . 
with substantial numbers of minarirejr-stuSen ts ' 
to determine if such districts^ receive lowest: per^ * 
pupil allocations than the state-wid^' average. 26/ 



25/ OCR Guidelines at 17165. r £g 

26/ Comment 19, M F.R. 17170. 



Additional examples ,whei?e the QCK Guidelines use stat 
ics to establish presumptions 'are described below. 

. Eligibility for . Admiss £on t6 Secondary Vocational 

Education Center's , Based on Numerical -Limits, on . 

S ending School s (ft. 17166) ' — ~- - I 

^ — ; » * 0 . > 

Recipient . may not Use ja system of admissions that 
limits admission- to.-: a fixed number- af^tudtent-s- * 



for ^each sejiding 'mfcool if such a system 4 dispro- 



portioriately excliflSes students 'from the center, 

- " ^-S^-v ■ - v , : — - - / 



Eligibility for AdmTssXoa^. to ' Vocat"tgnaI J Education: - 

enters » Branches or Annexes- Based Uporl -'Strident 
• Option (p. -17166) : ' . 

A voc. -ed; eenter 3 branch^ or -' fennex^ pen to all\ 
students in a service* area ahOT predominantly ' 1 
enrolling members of a prot:eciredr class (other than-r 
handicapped Students) will be* presumed, unlawfully / 
segregated if (1) it was*£sj:a^lished for\the 
protected class or (2)* sirf&e iTs construction has 
been attended ^ primarily by members of the protected ' 
class or (3) most of its program offerings have , • 
traditionally been selected predominantly by 
members . of the protected class. 

Eligibility Based on Evaluation of Each Applicant 
Under Admissions Criteria (p. 17166) ~ r 

Recipients may hat judge candidates 'for admission 
to voc ed programs on the basis. <bf criteria that 
have the effect, of disproportionately excluding 
persons in a protected class. However, if a 
recipient can demonstrate that such criteria have 
been validated as essential to participation in 
a given program and that alternative equally valid 
criteria which* dp not. have a disproportionate 
adverse' effect are unavailable, the criteria will 
be judged nondiscriminatory.^ (Examples of , 
criteria which must be validated are set out at 
1>* 17166 and p. >7172 (Grade Point Average)). 

Counseling (p. 17167) 

If a/vocational program disproportionately enrolls - 
membj&rs of ^a protected class recipients must take, 
steps to enJtire that the disproportion, does not 
.result from unlawful discrimination in* counseling 
activities. 
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2. Analysis of the Legal Framework > ^ 

Based on the* above description, it is apparent that 
presumptions of discrimination are established where statis- 
tics demonstrate " disproportionate adverse ef f(*ct " " dispro- " 
portionate exclusion" "predominant enrollment" and attendance 
" primarily by members of the protected class." The question, 
Remains , r what do these terms mean? The OCR guidelines do not 
'clariTy "the s "e " Ice y ~*t erms . When we asked the persons 
- pespoflsitl^fW-adKl^ Guidelines" within the 

states included^in our study whatr^these womds meant, we heard 
'significantly different answers.* One person responded . that he 
thought that his state should {use the "rule-of -thumb 11 set out in 



Title IX Manual developed in 1975 7 The Tide* IX Manual 
establishes enrollment oT 80 percent or more students of one 
sex as establishing a fact which re quirks an explanation frorr. 
the school district. Another person explained that she 
didn't have the faintest idea what it meant. Although the 

•responses varied frorr. perspn *to person, when asked whether 
the 'state had., adopted a definitive "rule-of-thumb" , all persons 
responded in the* negative . 

" I # " 

\ . , <- 



27-/ Title IX Policy Manual (DHEW/OCR, • September ! 1975) ■ 
at 17. , . 
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As explained supra , OCk has not adopted official " . 
"rules -of -thumb" for determining the existence of / for 
example, "disproportionate adverse impact^" However, OCR's 
1979'and 1980 Drai;<£ Investigative Manual for determining 
presumptions, df discrimination in vocational education I > - 



contains objectxye rules-of-thumb"-. The 1980 Manual 

r~ 

i . 28/ - 

explains : — ' ^C^. ^ 

Substantial disproportions in the number of 
•assignments related to training, hours worked, - - --• 
or amount of pay indicates-' possible discrimination 
in student placement programs, either within 'the 
practices of the recipient or the employer* 
Substantial disproportions based on »race/national t 
origin, sex/ and handicap give rise to a 
presumption* that the recipient has not taken - 
1 steps to -ensure • that students placed in coopera- 
tive education, work study, or job placement 
programs do not deceive unequal treatment on 
. o these bases. 

For each of the three area categories above, ^ ■ 
compare minority, female, and handicapped per- 
centages with- the total group* percentage. As* a 
rule-of-thumb the protected group percentage should 
,not be above 70 or below 30 * However, the defi- 
nition of what is "substantial" must be determined 
on a case-by-case basis. 

A paper prepared by OCR in H97^ entitled, "A Guide Tc 
Compliance and Enforcement in Area Vocational Education 
Schools" uses two separate ^objective "rules-of-thumb." ' • 
First, the paper explains that if the deviation- 'between 
enrollment of minorities^" in the district and enrollment 
in a school "is more than 10 percent there may be a problem in 
admissions policies that could be a violation of ffjDtle VI.",— / 



~W 1980 Draft Manual at -587 
29/ 1974 Guide at 29. 
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Second, any area vocational education school with . 11 fewer 

than 20 percent of one sex should be flagged for -eventual 

• i • • ii30/ • . 

inquiry. . , . — ' 

Other Federal agencie's responsible /for implementing 

employment discrimirf^ttion laws have developed an 80 percent 

^rule^f-thumb.^i / ■ 7- 



*** In "sum, the standards currently set *&ut in the OCR 

* 

Guidelines ( e.g. , disproportionate adverse impact) are not 



sufficiently cl,ear to 'ensure* uniformity of interpretation 
as to whether a particular statistical imbalance creates 
a presumption of discrimination. ^Further, a particular 
obj ective^ "rule-bf -thumb 11 with respect to one issue 4 fe.g. , 

funds distribution) may be totally inappropriate for another 

\ 

4 issue ( e.g. , admissions criteria). We recommend that the 
gyidelines state more clearly that the ultimate meaning of * 
such, terms as "disaproportionate adverse impact 11 *can ,6jnly be 
developed through .individual application to particular 
factual settings, tte^also recommend that OCR "bite the 

bullet 11 and establish objective "rules -of -thumb" to be used 

• y s . . 

as general . guides for purposes of establishing presumptions 

' \ ' 
of discrimination which rely on statistics.* 

In addition to the need for clarifying khe circumstances 

• ;under which statistics establish a presumption of discrimina- 
nt • * * 
* • * \ * 

^ tion., Congress sh^ald ensure that whatever changes are made 

L - . • ■ ■■■ 



M/id. at 44. ' 



. l^l/g^e- -„e .^„ T ^F-gG"Te^-i^^^R4^e4>e^-4^)n Order Gu ideli nes 



Memorandum No. '8 (July 24/ 1974), §3 and §4-D of. the 
"Uniform Guidelines on Employee .Selection Procedures", 
43 F.R. 38297-98 (August 25, 1978). 
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to' the VEA in general and data requirements in particular/ 

J the present obligation to collect data necessary to ascertain . m 

.compliance with Title Vl, "Title IX, and Section 504 shfculd\hot 

be diminished. The rationale for the inclusion of specific 

-provisions requiring the collection of such data is explained 

32/- 

in the Hous^e Report accompanying the 1976 Amendments: — 

The Committee has -required ' that information on^ 
vocational students must be reported in the new - ; 
national vocational education reporting and 
' 'accounting system on the basis of their sex and , 
race. The Committee's recent hearings on sex 
discrimination and, sex stereotyping, in vocational • , 

education pointed out the clear need for suchi 
information. JEhese hearings also brought to our : . 

attention, thefact that the Administration dis- 
continued the collection of> such data a short . 
while before the hearings. As a Result of* those J 
hearings- the Administration has reinstituted the « 
. collection of such data, but we feel compelled 
to require its collection in our -proposed amend- . 
merits because we ; dc not want another administra- 
tive decision to terminate its collection. 

E. Rebutting the Presumption - " 

- ' -1. Description of the Legal Framework - y „ . 

Under the OCR Guidelines 5 once the statistics establish' 7 

I <: \ 

a Dresunction of discrimination, a recipient is orovidetf the 

» • . * " * . • I . • - - - 

*■ opportunity % to gebut thp presumption. Four examples o^ 

aceer>tetbl£ reb#tt&ls are contained in the comment and 

* ' •' / r ■ I 33/ > •• 

^ response 1 * section to the OCR Guidelines. — 



/ '^H.R. Rep'. No. 94-1085 at 45 . ♦ ^ " '„ k / 

^See comment- 19 (44 F.R". 17170), comment 32 • (44. F.&:TL7171>) 



comment 35 (Id.), and comment 39 (44 F\RV 17^72). 

' I 

. ..: » 
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2. Analysis- of the Legal Framework * . * 

The*' state ^persorirrel interviewed were uncertain as to 
what facts would constitute an acceptable rebuttal. /One state- 
person explained, Vwe'll figure it out when we face it." 
Other than 'thk four' examples accompanying the OCR Guidelines, 
OCR has provided no further clarification. 

' The question of what constitutes an acceptable rebuttal j 
is the essence of th'e entire Guidelines. Absent clear 
direction from OCR, a state not interested in ^securing com- 
pliance could accept any justification as an acceptable 

•rebuttal, thereby , thwarting the objective- of the Guidelines. 

. In contrast, a second state could refuse to accept any justi- . 
ficat'ion, however legitimate. Finally, two different , reviewers 
in the same state could adopt inconsistent interpretations 
given the same set of facts. ■ . 

We recommend that OCR disseminate to state agencies" and 
other 0 recipients guidance regarding what it will consider 

§^cept-able rebuttals. This guidance should be based on 

t » 

individual decisions and* enforcement actions. For example, N 
if OCR draws a presxpnption of discrimination- because a pen-and- 
pencil ^-est disproportionately excludes minority students from, 
admission to. a vocational program. in* an area voc-tech school 
serving several districts', at least one of which has a • . . 
signif i^arit minority population,, then in accordance with the 
Wbstan'tive/cpntent of* the 'guidelines it would, be, an - > 

acceptable rebuttal if the school presented the resuJLfcs of a*/ 
-prope r val i dati on— frfrtftiy— w hich demonst r ated t rh&t tffre tresfc^-^ * ' - 
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^ accurately measured characteristics which students had to 
'have in order to g^et through - r participate in, not get^an "A' 
in* — the, program. 



V. The Federal Role in- Securiing Compliance W ith the Civil 
Rights. Statutes and OCR Guidelines ' ' m ■ 

' * * 

This section focuses "ojgi Federal 'administrative reSpcnsi- • 
bilities for securing compliance with "and enforcement of 
Federal civil' rights requirements that apply to recipients of 
Federal financial assistance 'operating vocational education 

* i 

programs. The following sections discuss the responsibilities 
« of the Office for Civil Rights in ED, the standards . for secur,- 
ing-^ompliance and enforcement, and' OCR's methods for securing 

compliance with and. enforcement of civil rights requirements . s ' 

, \ ' * ••' " r \ * ' 

A. The Of fice for Civil Right s 

~The~Officef or Civil Rights was estab^shW-inr*$€^t-©-4«wre 
that recipients of. federal assistance from HEW complied with 
Title VI of the Civil Rights Act of 1964*, which prohibits dis- . 

• crimination by recipients of Federal assistance on the basis of 

• race, -color or national' origin. . OCR was subsequently given 
similar enforcement .responsibilities for Title IX of the 
.Education , Amendments of 1972, which/prohibits discrimination in 
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education programs, on the basis of dex'by recipients' of Federal 

assistance and for Section 504 of*the Rehabilitation, Act of 1973 

as amended, which prohibits discrimination on the. basis of 

handicap -by recipients of Federal assistance. 

Tfy* Dep a rtment of E duc a ti on- Organization Act (DEOA) 

i * " 

- ' . 34 / v * • 

establishes an Office for Civil Rights to be administered 

: _ 35 / 

by an Assistant Secretary , for Civil Rights and requires 

that the Secretary of Education delegate to the Assistant 

Secretary for Civil Rights the functions administered by OCR 

-M/ • 1 

in HEW. - , \ 

■ ' :J 

B • Standards- -far- -Compliance -and Erif df ceme"nt ' ' * * 

In developing standards to ensure compliaijpe with and en- 

forcement of applicable civil rights requirements in vocational 

'* * •* 

education, OCR has relied primarily upon Title VI, Title IX, 

'SectHoc 5-0^4 and their implementing regulations.— 7 As explained 

.*.•*>•», — 
aoove, in order to. ."explain hpw' these ' civil rights laws and*, 



regulations apply to Vooatiorfll/ education programs, OCR has * 
issued its "Guidelines for Eliminating % Discrimination- arid Denial 
of Services on the 'Basis* of Race, Color, National Origin,, Sex, 



'34/ 

Sec. 203 (a) of the 1 DEOA • (20 U.S,C. 3413(a)).. 

35/ ' ' " 

Id.; Sec. 202 (b)(1)(F) of the DEOA (20 U.S.C. 34T2 (b)(4) (F> ) 

36/ • 

Sec.. 2031a) and 301(a) (3).' of th^ DEOA (20 U..S.C. 3413(a) and 
3441-(a) (3) ) . < ~ 

37/ _ " , • v 

T See '45 C.F.R. Part 80. for the Title VI* regulations; 45 C.F.R 

Part-86 for the "Title IX regulations; and 45 C.F.R-. Part 84 

for the Section 504 'regulations. 



7-3*8 



nd Handicap*. " The Guidelines "derive from and supple- 

ment and must be re.ad in conjunction with civil rights laws 
aryd department regulations li^- t ^ 

C . nrp Methods fo r seeu'riKg Compliance and Enforcement 
OCR has the primary responsibility for vsecuring^ompliance 
with and enforcement of civil rights Requirements/ in vocational 
education programs.^ 7 In addition 'to the^Guid el .in es,' -OCR uses" 
'. several methods to secure compliance with and enforcement- of « % 
*iftvil rights requirements' These include (1) ^pprbval* of 

state.agency' "methods of administration- (2) compliance^! ews ; 
( $. monitoring; (4)\ compJLaint investigation; ] (5.) analysis of 
inrollment and related dat a r and (6) proceedings to terminate or 
*' withhold funding. Each is described briefly below: 

1. Approval of State Agency Methods of Administration " 
The Guidelines require, that the state/ agency responsible . 

K * I * 

toi the administration of vocational education submit, to ED 



— ' U P.R. 17162 (March 21. tmff . ' 

— 'u , "i 17163 Section III of the Guidelines^ whicW prohibits - 
Si^iSS; in'tne allocation of vocational ^u^^on^, 
tS^U^.'s."^^^ Suction Guidelines are 
dis'cussed supra at page 9. 
, S2/«W must ^nitor co^pli.n... 

■ .must monitor subrecipients f ? r ;" v " "g* relie ve OCR of -its 
ever, these functions '"^ f^ded to relieve o ^ 

. activities^" 44 F.R. 17163-.17164. . ^ \ 

72 



\ 



"the methods of administration- and related procedures" it will 

use to carry out its civil rights obligations under the 

Guidelines. The Methods of Administration^MOA) were to have 

. • . jgp <^ o • 41/ 

been submitted to BOAE (now OVAE) • before March 21, 19&0'. — 

-OVAE muatS^review, comment, and- recommend approval or 

\ '... **. 

disapproval jof 'each state agency's MOA before.fCyfwarding.it. 

V A 42/ 

tc OCR for a final determination of acceptability." — The 

OCR* MOA Memorandum indicates that, in conjunction with 

"< • • . * « 

rV'ev; of % 'the MOA, OVAE and^'OCR will examine the -descriptive 

trateriaL in' the state's general application, five-year state 

cl^n, annual program plan and annual accountability report. 

44/ 

Final .approval of a state agency T s MOA rests with OCR. — 
♦ 

_ 2. Compliance Reviews 

'as a.result of cou-t orders. 1. the case in which HEW was 
'successful' sued for famine, ^enforce civil rights laws, OCR 
mu st enforce civil rights requirements, in vocational education 



.^OCR Memorandum, "Prodedures for Preparing the Methods of 
Administration Described"in the Vocational Education Guide 
lines" (July 1979) at 1. - ' • . 

•.42/ ' / ) . * ' : 

Id. . " 

43/ 

Id. . 



7-40 



programs through* bt>mpliarice reviews—^ which, are conducted 
by OCR investigators 7 OCR's Proposed Annual. Operating 
Plan for FY 1982 indicates that "it plans to assign 14 percent 
<>f its investigator time on new compliance reviews, requiring 
a total pf fifty-three investigative years. Four of those 
investigative -^ears will be for "Vocational Education: Afccess 
Admissions, and Job Placement." 

3. ^Monitoring 

The FY 1982 Proposed Annual Operating Plan indicates that 
OCR regional staff plan to* spend 33 investigative years (out 
£afL371;) on monitoring activities, including monitoring :* (1) 
, the desegregation plans* of* state systems of higher education; 
~X2) the methods- of administration* of state vocational gduca - 
tion agencies ; (3) agreements 'entered into as a result of 
previous complaint investigations; and (4) "compliance 
reviews under ai^authorities . "~^ ,%his 33-person years^of 




investigator time Represents less than 10 percent of the 



•investigative staff time.-^ * The plan does not indicate' hoy 
*many of the 33-person years will be^^s^ent morii'toring MOAs. 



^44 F.R. 17162 (March 21, 1979')'. 

— ^See' OCR's Draft "Investigative Manual 'for Determining 
• .. Discrimination Wand Denial of Services on the' Basis of Race 

Color, National Origin, Sex and '"tfandicap in Vocational. 
. Education Programs" (1979) . g r ' •. " ~* ' 

—^46 F.R. "47810 (Sept- ; *.30, 1981) . " r "\ ^IcTT^l 
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Complaint Investigation 
The FY 1982 Proposed Annual Operating" Plan indicates that 
OCR projects that it will receive 3,592 complaints in FY, 1982 

and carry over a pending caseload of "1,800 , complaint s . The Plan 

• 49 / 

projects that' 3,592 ; complaints will be closed during 1982. 

i 

Based on these projections, OCR has allocated 285 regional • investi 
gative years (757o off the regional investigative time) tb* complaint 

1 i 

investigation.—^ £he Plan does not contain an estimate of how 

many of the projected complaints are expected to be vocational 
education related. * ^ 



5. Analysis of Enrollment and Related Data tf 

\ / 

The court order in the suit against HEW directed the # 
Department to enforce civil rights requirements in vocational 



education by^conduc.ting_a sur^vey^ofi^eraroTlntents and. related 
data.i Results from this survey can be used both to identify 
areas where /problems of compliance with civil rights requirements 

may be present and to suggest possible candidates fior future 

/ ' § • . 

compliance' reviews . " ^ 



49/ 

~* Id./ 
50/" 
Id. 

5V, 

~* */4 P.R. 17162 (March 21, 1979) 



) 
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6. "Proceedings to T^hninate )or Withhold Funding . 

■ If .OCR finds that 4 particular provisions, of "the Guidelines 

. * " * ■ • ■ \ 32!/ 

have been violated, thegn it will require rlmedial action;" 7 ! J 

• If the noncompliance cannot be corrected by informal mean's, ,'\- 

compliance may be ^effected by the, suspension or termination of ^ 

pr refusal to grant or to continue federal financial assistance 

^ „ . ^ 53 / • 

or by any other means- authorized by 'law. Before termination 

or suspension occurs, several procedural % requirements must be 

• 54/ 4 * • , ' • % 

satisfied. 

D. Relationship .Betwe en- QCR and OVAE 

In July, 1980 the Assistant Secretary Yor Civil Rights 

and Adult and Vocational Education signed a memorandum c5f under- 

standing (KOU) in order to implement the OCR Guidelines. The 

m MOU sets out the responsibilities and expectations' of ks^th 

offices with 'respect to ^such 'issues as: (1) procedures fs>r 
« * * % 

. reviewing methods, of administration developed' by t rEfe\States ; (2) . 

. training of OCR and OVAE staff j-.(3) OCR compliance reviews; (M) 

MERC/Qs ; (5^d4ta coordination, (6) complaint investigation and 



r enf arcement s sr^(7) annual reports from state ^agencies . 



— 44 F.R. 17165-1716?. See, e>q, , Section III. F; (alteration 
% of fund distribution, to provide equal opportunity) ; Section IV. 
\ " E.. (remedies for violation &f site -Tsteiection and' geographic 
service area requirements); Secticm IV. G. (remedies for vio- 4 
lation of eligibility' .based on numerical limits requirements) 
■ Section IV. I.- (remedies f. or,, facility 'segregation under *stu£ent 
option £lans); and Section IV. M*. *( remedial, action ^on behalf 
of persons *ith limdted-»English? language •skills)-. 

45 C.F.R. Part 80 and 81. 



9 ' . 

ERIC 



Id. 



76 
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I. State Role In Securing Compliance With* the OCR Guidelines 



. Description of the Legal Framework 

The OCR Guidelines provide that the. state agencies responsi- 
ble for the admihistration of vocational education programs must 
adopt a compliance program toWr^vent, identify, and remedy dis- 
crimination by its subrecipientW^/ The compliance program 



must include: 



(1) Collecting <grnd analyzing civil rights 
related data compiled by subrecipients ; 

(2) Conducting periodic compliance reviews 
of selected subrecipients; 

(3) Providing technical assistance upon request 
to subrecipients; and 



' (4) Periodically reporting , its activities and 

\ t findings tb OCR. 1^/ ' — 

State agencies are not required to terminate or defer assistance 

•to any subrecipient^ nor are they required to -conduct hearings."" 

By Karch 21, 198*0 , ' each st^te agency recipient performing 
oversight responsibilities was required to have submitted to 

f 

, OCP. tfce methods of administration it will folTow in carrying out 
izs comciiancfe responsibilities. In July, 1979^ oc ' s issuea a 
memorandum to. state agency Recipients which described in greater 

• T 

detail the criteria it 'would use in reviewing methods of ad- 
si • 

•ministration plans' submitted by the state agencies. In • f - 
'addition, states are required to submit an annual compliance 



{report^ 



iS/ 44 F.R.* 17165 (March -21, .1979). 77 

& id.. • ' ' , - ' ; : 

. 57/ • Id. . 



Set out below is a more detailed description of the 

CO/ 

prescribed contents of the IjjQA. — 



1.1 Describe the process by which the' MOA was developed 

» if 

l.lM Name the agency/ agencies that was/were involved in the MOA 
development. ' Inclu^e^the following:!, 



a. The agency principally responsible .for development, 
or lead agency. * 

v 

b. Other agencies, if any, participating in the develop- 
ment. 

c. Advisofy groups, if aijy, participating in the develop 
ment. 

1.1.2 Describe the roles and responsibilities .(extent of involve- 
ment) of all agencies involved in the development proces^. 

* * 

^.2 Pes cribe;_thjs- process by wh i ch_J±L£L MOA was .reviewed . * ' s 

1.2.1 Name the officials, by title, who wei*e involved in the 

^ " review of the MOA. ' ^ 

• y * * 

1.2.2 Describe briefly the review process. . ' ^ 

V 

" 1.3 Describe the process by which the MOA was approved > 

1.3.1 Name the officials, by ^itle^^ho were involved in the 
approval of the MOA. *\ ■ , ' ' 

• t ~ 

1.3.2 Describe briefly the approval process'. 



5'8 / The description that ^follows is quoted from a 

technical assistance document entitled, "Project MOA - 
Development of Methods of Administration for the ^ 
Implementation of OCR Guidelines" prepared by CRC 
Education and Human Development, Inc. (June 30, 1980)- 



?8 \ . 4 
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1 

PART TWO: ORGANIZATION TO MEET CIVIL RIGHTS RESPONSIBILITIES 

. 1 ' ] ; i ; " " r : 

2.1 Describe the organization and administrative structure the stat e 
agency's civil rights compliance program . ' 

2.1.1 Name the administrative entity that will direct the 
^ctavi'ties of the civil rights compliance program. ^ ~ 

2.1.2 Designate the official position of the person directing 
the activities off the civil rights compliance program. 

* • 
2.1.3. Describe the^ ljine of authority from the director of the 
program to the; director of the state agency. 

2.1*4 Describe the adminiltrative structure developed to: 

% ' 

a. Review state policies and procedures and state- 
operated programs. 

"b. Administer the civil rights compliance program ,S 
relative to s,ubrecipients . 

c. Provide technical assistance. 



2 r 2 'Name the personnel assigned to implement the ciyil rights compliance 
program . 

2.2.1 Give the name, title, office, address, and telephone number 
of each person* assigned to carry out the civil rights com- 
pliance program. v ^ . 




\ ■ ' '•' ,79 
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-PART THREE; REVIEW -0E-. STATED-POLICIES AND- PROGRAMS ' 



1 -Review jof State Policies and Pro cedures 
57* 7 : ... > 

3.1.1 List the policies aod procedures to be reviewed in. each of 
the following areas: * * ^ 

a. Policies andj3roc§dures adopted hy the state agency 
' that ,involve the operation of subrecipients 1 
programs . * ? * T 

-> . . 

(1) .The establishment of criteria or formulas for dis- 

• 9 tributiqS of federal or st*ate funds to vocational 

^ educatidi^ programs in the state. 

(2) The establishment of requirements for admission to 
or for thy? administration of vocational education 

< ' * programs'. • 

(3) The approval of action by local entities providing 
vocational education. ' *. ° 

*b. Policies and procedures that involve the internal 
^ operations of the state agency. 

3.1.2^ Describe the methods to be used in carrying out fhe review. 

a. The review of state policies and procedures must be 
based on relevant provisions -of the Guidelines. 

b. The methods must provide for meeting the state's 

* continuing obligation to review new or altered 
policies and procedures, as well as current .ones . 

3.1.3 Identify the office resp&nsibTe -for , the review. 

3.1.4 Provide a schedule -for the review_. 

The initial review must be tfompleted by July j , 19S0. 
The results must be submitted in the annual report, 
which is due July 1, f980. 



3.2 Review of State Programs 

3*2.1 Provide a lis£~of programs to be reviewed. 

3^2.2 * Describe the methods to be used .in carrying out the review. 

3^2.3 ' Provide a schediile for *the review. 



so 
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~ PART FOUR! — ENSXJRJNG^CDMPtlSNCH^T^SDBKECIPTENTS" 



.4.T Agency-level Reviews » ^ 

- - \ \ - . \ . 

y 4.1.1 Describe the methods to be used in selecting subrecipients 
for agency- level review. 1 \ \ 

♦ * > 

« The me£hod chosen must result in an agency-level review 
of at least 20 percent of all/subrecipients , per year. 
It mbst also be designed to reach, at the earliest 
possible date, those subrecipients most likel* to have* 
compliance problems. 

4.1.2 Describe the procedures to be followed- in notifying sub- 
recipients of a pending agency-level review. 

Each subrecipient must receive notification at least 
30 days prior^to the start of the review, The 
notification should include information on how the , 
agency- level review will be conducted, should* ..ask 
for the recipient's coaperation, and should request 
additional information where necessary, 

% 

4^1,3 Specify the data and documents, i.e.,. the source materials, 
to be reviewed. 



c* VEDS must be listed as one source that will be used 
j in the agency- level review. 

4.1.4 Describe the methods to be used in analyzing the data, 
including the kinds *of information to be drawn from the* 
source materials as indicators, of possible non-compliance, 

4.1.5 Provide a* schedule for each stqp of the review. 

/ ; 

4.2 On-site Reviews * ■ 



? * 



4.2.1 



Describe .the methods to be used in selecting subrecipients ' 
for the on-site raview. v 

At a minimum, ,25 percent of those subrecipients reviewed 

, at the agency level must also;be reviewed~at "the~on-= 

site level every year. 

/ 

All subrecipients found to have* pbssijjje compliance 
problems as *a result of the agency-level review must 
he\ scheduled for\ on-site review's. If the number of 

" subrecipients thui selected does not equal 25 petcent 
of those* reviewed at the agency level, the balance 
must be made up of randomly selected subrecipients 
fror. the pool of those reviewed at' the agency level * 

< in that year. 



r 
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4 v>j- 



• V 




4.214 



4.2.5 



Describe the procedures to "be followed in-notifying sub- 

aj *The resul.ts of the agency-level -review. 

b.- A pending on-%ite review for subrecipients who hstve 
. ~ be^n, so* selected. 

• £ Subrecipients selected for on-?ite review .musy be 

*^potified' 6 at leSst 30 flays pripr to the start >of the 
. * > review, • . * - % 

>* K \ * ( 

Describe the general axeas^of inquiry to fre pursued in 

■ condu^Wg the on site reviews. ~) 

' ^)n-site* reviews must provide for: ; (1) ^determination 
wfcetheV tfce possible problems identified during the 
agency-Jlev^l r^/iew are the result of, unlawful dis- * 

' crimination^ (2) a verification that the finding^ of 
compliance made during the agency- level review aire 
accurate} an#*(3> a reyiew^ of additional aseas that 
were* not *exUmii>ed during the- agency- levw reviefv.* 

bescribe the*met?tc?ds tji be Ja used~in analysing th^. data from 
an on-site reviews * 1 



^ Describe the v procedura^ to be follo^d lti rtotifyirig sub 
recipients of a completed review. , 



:ompleted 



At the .conclusion of the on-site review, each Sub- 
recipient reviewed must be notified' either : 



(1) 



h a re- 




that no violations have been found 
minder of t^e subrecipients continuing civil"> 
rights obligations and a statement to the .effect, 



that OCR may st£U wish to review the subreci- 
pientj; or 

' (,2) that violations h£ve fteer| found and the sub- 
recipient will be giyfen Sn opportunity to dis 
cuss *the violations .with the starte agency and. 
4 * to submit a plan to remedy the violations vol-^ 

* - / untarily. V * 

;\ •: • - 

A copy of the notification must be ^ubmilted to the 
\ A appropriate regional OCR off^pe. ^ ' * - 

4 \ " * * o > > . *• 

4.2.6 Provide a schedule for eacH step gf the review. * 

Voluntary Compliance Plans gor Subre 
4.3.1 



flipieffts 
h^ s^tate'agen 



Describe the procedures thfe state *agenpy will' follow in- 
helping ^ subrecijjiant to J:om£ into ^compliance. The 
description must address: i * ^ . 



3 



82 
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a. The mean^ta^rtrich an v opportunity will be pro-. 
* %t vided for tro^^brecipient to K discuss the vio- * 
lations witb the state agency. 

b;' Thename of the state agency official* who^ hvi 11 
* v o " participate in* these discussions. ' , ~s 

. • 4 <f. . The degree of formality of these discussions., 

V \ ' ' ■ ' 

*^ ^ d. > The timing and.Itcation^ of the negotiation's .* * 

e. ^Thfe means by which" state agency will monitor 
compliance in 'the future, to ensure that viola- 

. * tiops do 'hot reCur.* 

t * ' • — _ , 

4.3/2 .Outline* the' components, of -the compliance plan.. - / 

*i : A / 

4.. 3.3 * Provide a time fr<ame for subrecipiepts to submit compliance - % 
pTans. 

' ' : * * The compliance plan must b,e submitted tQ the state 
* * ■ agency no lateT than 90 cfays after the st^te agency 
issues the notification of findings of non-coropliartce*. 

' ' . ' . ' * 

4.3.4 Provide 'a statement regarding the spate's responsibility to 
report findings of non-compliance to OCR/ \ x „ . - 

* • < \ * ' ' ' ' . ' 

The state agency must notify the appropriate,- regional 

" * # , OCR dffvce in the following circumstances: 

. — _i ' 



(1) If the s,ubrecipient fails to ta,ke corrective 

action t'o remedy violations foutid during the on- 
site review/ the state, a'gency must notify OCR as^ 
- , sooi^as it detenf^i^^ , that it cannot secure 
/voluntary compliance, but no later than 90 days 
after the .statie agency issues the- notification * 



of findings of non-cbmpTTanciT — 



(2) If a subrecipient submits ^ plan that is inadequate 
, but 4s working^in good faith* to remedy .the plan's. 
..deficiencies ,'^the state ^agency must notify OCR no 
. fatel^ihan, 12p days after the-* state agenc>ftissute$ 

- ° 'the'aotificatioc o£ findings of non r compli|Jfjce. 



4.4 Technical Ass istance , ' : * . • * 
! = *, Jr. • 



4.4.1^ Describe ^le'typfes of assistant tHat will be available, v 
* - upon\*re^uest to stibrecipifcpts. * lj J » 



-— * — '4^, 4 .2 ■ Describ ^the^-iygoc e d ure s 'to-b e f qUow^:in^n0tif^inglsubjr. _ 

m \n recipients of the avaifebfeiity of technical assistance, 

% , . including the *frequ*ency of that n'ot^ficatfioft. ^ 
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. 4.4. 3\ Designate the number of people who will be assigned to 

, ° technical assistance activities ,*ajid whether this will be 
their sole responsibility or t;hey wiJl also be involved 



m review activities, 
V 



0» 



J 



x 



5 



erJcx 
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1 Descri 



. PART FIVE: REPORTING TO THE DEPARTMENT 
be the format and content areas of the annual civil rights 



compliance- report, including the follo wing- sections; 

a. compliance Organization and_Staff. Report modifications to Pdrt 
Two df the MOA regarding -staff authority, structure, and personnel. 

b State Policy Review. ' Report findings of the state. policy review' 

and correct any policies and procedures found to have a discrimina- 
~^ry* effect-ilT the four areas cited in Section II (A), of>the Guide- 

* . lines. 1 . * . f 

- . * ' • * 

Review of State-Crated Institutions and Programs. Report find- 
ings of the review of state-operated institutions and programs 
land a description of the "action 'taken by the state agency to • 
correct any problems identified.' 




"d. 



e* 



Subrecipients Receiving Agency-Level Reviews. LiS.t each sub- 
recipient receiving an agency-level review List any changes in 
the procedure? ,'data sources", .or. analysis plan described in the 

°moa: i k « 

" Listfeaqh 

subrecipient receiving a., on-site review. ana i«uuu, a su ™ ary 
of the findings. 'The findings should include a cop/jpf each 
*)luntary compliance plan entered into with a s.ubrecipient . • 



Identification of.Subrecifients' for On-Site Reviews. 
subrecipient receiving an on-site review. and include 



•f. 



~^£ca^^i^ U X^^to^ ip ient re quoting t 

tihniclf assistance, with ; a >unto,ary of* tig cfchiftcal. assistance ^ 

provided. - ' *' '* 

... ' - . - ■ r / v , . . 

' ^recipients Referred tft OCR. • tfst each Recipient found ttf , 
be in nbn-cdmpliance and'- referred to OCR as a result? of failing 

■ -fp , r , n nr,t^c m flrhl^ve. volunt ary compliance. • • ; . 



-V Mentoring' fytiviiies, -Indicate what monitoring .activities -t&e 
sSe agetcf has performed during the year to -ensure that' cor- 
• ^ctlvSaoiW has- been takenHv subrecipient? f^pct to. be. in. , • 
non- compliance , • ~ 



& 2 Provide' Warfces thai the ' report .will >& { submitted" to .BQAE each. V 
\ July, jlst, beginning in 1980;./ •» •» % . - . ' ^ \ 




V52 

B/. Analysis of the Legal Framework 



\ 



.. . • > 

Tfre memorandum prepared by OCR explaining how-to complete 

.the states "methocis* of administration" i§ a clear )and 

comprehensive statement of expectations. - OCR ^sriould be 

commended for its work. 'The states in^^ded'An our -sttidy^ 



ha£ little, -if any>, difficulty understanding and responding 
to the directive. In short, the memorandum requires the 
creation o£ a sensible., clear, and comprehensive management 
system fo^ accomplishing a spec ific 'objective. 

The major question raised by ^tlils provision 'concerns the 
adequacy o^, £he standards^for determining discrimination, 
which; Was the-subject of the, previous section ip-this chapter. 
A management system must* hav^e a "clearly defined obje^^Sye. * 



The ultimate objective tff thfe OCR Guidelines • is to identify 
• * * * / 

-^r.d • effect . the elimination of/ discrimination. .If the \ , - 

standards for determining discrjminat j^>n t are not sufficiently 



<51ear, than *no matter how w^ll-adef ined the* manag^merft '"tasks I 
ultimately the Sys-tem will npt succeed, Given the coihmitment o 
time, -and money expected of states, OCR, has an .obligation to 
^l\t&rly articulate - the ctnndards it o x p o c iz-~ter-^^ 
ining* whether a recipient is :eng£ging <in< discrimination; other 

wise the management structure established by the MOA,will 

. * . . ' *• " • • ' • '* - ' 

ultimately fail. * ' * ■ 

: . • ' / -v 
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* •CHAPTER 8 . 
wEA Assistance for Special Needs Populations 

I. 'introd uction and Overview ' " _ * 

V • ; • > • < >' )■ j ' - ■ ; — : ; ; 

A» , Purpose and Organization of the Chapter 
» THe^ previous chapter explained., that the present Federal 

approach for 'ensuring equal opportunity to vocational, education 

programs for' special need^populations has two basic comppnents. 

' ■>'.' ■ » . ' . 

The first component (which was the subject of the previous 

chapter) consists, yf civ^Ll rights statutes, which < prohibit reci-. 

-"TalTassistance from discriminating* against 
students on the basis^of race; cdtor, national .origin, sex, and 
handicapping c^d£ion- in the del iyerx_olJgo^^<«^l- -etjjjrcation _ t 
.programs. These civil rights laws establish rights to_ gauaL-aad 

' _ " * X 

effective opportunity but do not provide Federal assistance to ^ 
help pay 5 for the extra costs which are frequently associated 
with ensuring these civil vrights .. ~f ' ^ '? 

*The second component of the Federal strategy for 

% • 

* * 4 ' • 

ensuring equal opportunity is to provide Federal financial , 
assistance to help' recipients jneet, their civil right s_ob ligations « 
and l>q' assist recipien ts provide* equal opportunity to. ^trfiterits 
who are^not otherwise protected by civil rights statutes but who 

— - arp -in nped of .special assistance , " erg,. , academically and » 

. I * * • 

economically disadvantaged students.- * , / 

. . •« ( 
; ' The purpose bir this chapter is to analyze the, mechanisms 

contained in the.,VEA- that ate designed to assist recipients tp meet 

' their! civil^rights-'obU-gations to#imited r English-pr^ficient and ° 

han^cappe'd. children and provide equal opportunity for academically 



and economically disadvantaged students'. The primary mechanisms «r • 
in the VEA include; (1) national priority set-asides for handi- 
capped and disadvantaged 'students (including limited-English-^ 
proficient students, (2) subpart 4 (special programs for the 
disadvantaged), (3) 'program 'design requirements governing the use 
pf set-aside and subpart". 4 funds, and (4) standards for distribu- 
tingLset -aside and subpart 4 funds among eligible recipients. 
Mechanisms ' (.1) through (3) are analyzed in -.this chapter;, the 
funds distribution, mechanism' (mechanism (4)p is addres^ed-in - 
Xhapte«r 4. ^ . 

* This chapter is divided into six Sections. , The first 
section includes the ma'jor findings, conclusions, ani recommendationsl 



-The second section contains an in-idepth analysis of tile minimum 
.percentage- requirements applicable to the national* priority pro- 
grams for the disadvantaged and handicapped'. The third section - . 
. * i \ ■ J - 

analyses-.the matching requirements. The fourth section analyzes 

the excess costs provisions-. The fifth section analyzes the. . 
specific provisions , governing the design and r^tementation of 
programs for tne disadvantaged. The final section' analyzes the 
specific 'provisions governing the design and implementation of 

- iiso gra ms* f o r . 4u ndlc, ar> a eri - , . student s.., . ' . 

B. , Overview of the Major Findings, Conclusions, and 

_ — L r—-. ' ™ - 0 . . > 4 

/ -* .Recom mendations . *-•••** » - • 

• : — ; m .** t ■ 

\^ Legislative History '• •»*•'*' 

The legislative -'hi story" accompanying the 1 97 6^ amendments 

'. : * • • * i 

'to the VEA identifies several/signif icant problems with respece to 

access. W t special needs populations to equal^and effective -vocatioia: 

education programs and the rational^ for the 1976 amendments. ' . 
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First,, 4 the Senate Report explains that the set-asides ror 

the disadvantaged and handicapped were initially, established to* 

provide -a base amount each state must use for programs for 

stu4ents with- special needs and to provide an incentive for the 

states to .target more of the^r •own funds on these special needs 

categories'. These set-asides were added in 1968. because i-t was , 

•founi during 'the consideration of* the 1968 amendments that only about 

* 2 percent: of the Federal funds were spent on programs m <£ or' special nee 

.populations.-/ •* Second, the House Report explains that -evaluations 

of vocational programs . including a GAO report; and Project Baseline 

found that students with special" needs were not being adequately 

served.- ' third, the House ..Report quotes William. C t Geer, former 
* ' ' ' ' • 

-^Executive Director of «*the Council for Exceptional Childreif'-who 



•told the- House Committee that "free access for handicapped. 

• . • . - •< 

•Americans still remains deplorably meager wfcen compared with the 

•° * - • ' 0/ • U 

impact intended in. the 1968 amendments to the Act'.! 4/ F o'urth , the- 

V House' Report identifies as part of the problem of TadRf equal 

opportunity the fact thaf training programs 'for disa dvantaged 

.and handicapped s tudents inevitably "cost more per enrfollee . 
" ; — ^ . 1 7" 

..Project -Baselines 1975 annual report states: ' . 

': When money is tight, >@s it was in 1974, the hard 

. decisions that educators make will lead to trim- 

ming Angf-s'whprever they can, especially per 

' student costs. 4/ . 

' ±' Senate Report No. Qi^g^ Tt - '^."'"'™' . , - 

- 1 House 'Aport No. 94-1085, at 14. . ^_ . 
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Fifth, the House Report concluded .that "if the numbers of disad.- 

* * ¥ 

vantaged and Handicapped enrollees are to be increased, ' then the 

impetus must come from additional Federal funds."- : \ % * 

i 

. The VEA, as amended-in 1976, retains the national 

priority set r aside programs for disadvantaged and handicapped persons 

and includes subpart' 4 (special programs for the disadvantaged) . 

Set out below is a summary, of our major findings,, conclusions, 

and recommendations regarding the overall strategy for providing 

assistance to "special needs population and an analysis "of the 

: specific taechartisms in the existing VEA. - ' « 

2. Summary of Findings and Conclus,idns Regarding the Present 
"f Approach for Providing Assistance to Special Needs 

Populations " ' f 

- — . In genof -a-1-,- -we-conc-lude~tha t ith e h a sir. jnejchanigBLJaf. 



"setting-aside" a prescribed amount of VEA funds for special 

needs populations is ,a viable approach 'for furthering the VEA 

objective of assisting recipients pay for the extra costs 

frequently. associated with providing equal opportunity to special 

rteeds populations. However, _we conclude that, subpart 4 (special 

"programs', for the disadvantaged) sraouid be "folded" into the~setr~ 

aside for the' disadvantaged. . , 

With respect to the new set-aside (which would combine 

the existing set-asidee , and 'subpart 4), we make the ^fol lowing 

recommendations. First, set-aside funds should-"be distributed 

among eligible recipients in accordance with the standards 'set 
t ' 

out in* chapter 4. ; # ^ C 



sir. : ~ 
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Second, set-aside funds should be iised to^pay for the 
extra -costs associated with providing equal oppottunity 
to special needs populations. However, the current standards adopted 
by "ED -for determining compliance with N the excess costs provision 
should.be abandoned because they are * unclear , inconsistent, and 
overly burdensome. In their place, ED should adopt standards 
~wHcH take into consideration the limited amount offset-aside funds ^ 
received by a , typical recipient, the capabilities^ of recipients 
to document compliance* and the administrative burdens placed on 



recipients. 

Third, if Congress (<4n accordance with our recommenda- 



tiop — see .chapter 4) eliminates the match, for othex aspects^of" 
the VEA, it should also eliminate the match for the set-asides . > 
for the reasons set out; in chapter 4. However, if Congress 
generally retains the match, it should. still consider repealing t 
the match for set-asides using 1 the analytic framework suggested 
in'fra. V * \ . 1 



N Final*^, the s VEA should' be amended to include sp£cifi?b 
prodess. standards applicable to recipients which maximize the ^ 



likelihood that programs -f or the disadvantaged 'are of } sufficient 
— s r z er , — s co p e ;" , and quality to pr ovi d e a r easo iia tble ^li k el ihood -of — 

success. Th£ 'relationship" betwe«pi vocational education personnel 

• and*'Special education personnel should Alsq be clarified:.. 

3. -Summary of Findings, and Conclusions Regarding Specific' 
•Provisions in the Existing VEA .\ , ' : j 



The first component -of the set-aside g ±n the existing 

• — - *" * f*x • j» 

VEA is the minimum percentage requirement . Under, the VEA, as 
.^j^Jq amended in 1976, stdtes mdst .use 20 percent of the appropriations* 



,95-- * «; 



( 




under subpart 2 (basic grant) and subpart "3 (program^impfovement 
and supportive services) for disadvantaged students and>10 < 

, percent for handicapped students. Several persons interviewed- . 
questioned the appropriateness of the size of the set-asides 
given the other mandated uses under, the^VEA and other state ^ 
priorities (such as , ^industrialization), which they felt were t ^ 
mor,e .pressing. In^sh&rt^ several persons described the .equal 
access provisions (e^g. , the set-asides) as being in "conflict" 
with other objectives of * the VEA, e.g . , to expand and, improve 
vocational education programs. The nature of the- -"conflict" . f 

' -resulted from the- fact that the demand for VEA.fWs to accomplish 
the various objectives Was significantly greater than the, a*tdusft 
of' funds made available by Congress. 

V * , * 

* ^A major policy question^ is; whether/ the minimum 

percentage requirement is an appropriate mechanism for assisting re- 

cipients to provide equal educational opportunity for disadvantaged 

and handicapped .s'tudents whether the mechanism 'is resulting , 

in a greater amount of expenditures under the VEA for such" ^ 

students \than would have occurred but f or the pyvisfm.^ Several . 
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'""state .directors,^ including those who expressed. a' desire t^free -.' ■ 

. U p L i ie set -aa^e-^unds ^ oa^ ^e^nT^n B PR, readily , ad mi tte d t hat 

' * - ' the state' would not be ex pending VEA. -funds at .the current* level: 
' 'Tor the disadvantaged and handicapped if it were not for the, set- f 

. / * " aside. provision. ; . % * 



Wte conclude -that the minimum percentage provision is 4 a 



viable mechanism for 'ensuring that additional VEA funds, are expended 
on disadvantaged and handicapped students in furtherance of the VEA 
objective of- assisting recipients to provide equal and effective 
access to programs for such students. 

The appropriateness of the amount of the set-aside for 
special need populations under the current VEA is beyond the scope 
of this study/ In determining how much should be set-aside (or 
placed in a separate part under our recommendation) , - Congress must 
weigh competing , legislative objectives and decide the amount of funds 
Jit desires to support each objective. In making its determination, 
Congress should be cognizant of the fact that it has enacted several 
civil /rights. statues such as Title VI of the Civil Rights Act of 1964 
and Section 504 of 'the ^hab^Litatlon Act of -1973 which require that 
recfipienti^ .en^ureg^qua^ a^d effective opportunity an obligation which 
often results in additional costs; for a recipient'. -These civil rights 
statutes do jitifc include Federal grant programs t6* assist recipients 
meet their legal qbligations. /Qie set^asi<ies under the VEA for 
limited-English-proficient (p'a,rt of the disadvantaged set-aside) and t 
handicapped students .provide such assistance. If Congress were to* 
reduce th^ amount of the set-aside, the nature ahd extent of a reci- 
pient's obligation to these students would not be diminished; there 
simply would be les§ VEA funds available to assi-st ^recipients meet 
their civil rights obligations. In short, recipients would have to 
appropriate additional state and local funds to make up for the • 



reduction in assistance under the VEA, 



- The second component of "the set-aside is the matching 

provision. The 1976 Amendments -to the VEA require that' the «. 

i 

Federal dollars spent under the . handicapped set-aside^be 



matched dollar-for-dollar with state, and local' dollars to pay; • 
for the excess costs of services to these students. Similarly,, ^ 
Federal dollars for the disadvantaged must be matched dollar- 
fortdollar with state and local funds . for the disadvantaged. 

However, the 1979' Technical Amendments authorize states, 
pursuant to regulations to be established by the Secretary, to in- 
crease the Federal share of set-aside programs for handicapped and ' 
disadvantaged (including LESA) and stipends to amounts greater than 
50 percent (and reduce the state share accordingly) for LEAs and * J 
OERs which are otherwise financially unable^) provide matching 
payments. To 'date , tfie .Secretary has not issued final regulations. 
The absence of final regulations implementing the 197& Technical 

i c 

-Amendments means, that states are unable to tfake advantage of 
the more flexible! provisions' contained in *t)ie amendments. 

The fundamental, issue with respdc^tp the N matching 
provisions of the set-asides for special needs populations is 
whether they should be repealed or substantially njodified. If > 
Congress repeals the matching provisions relating to" other aspects 
of the'VEA, it should jjj.§p 0 ^ 

to the set-asides for'the reasons set out in chapter 4. However, 
if Congress decides to generally retain- matching we recommend that 
Congress use the .following -analytic framework for addressing 'the 
issues for .the set-asides. The proposed framework is derived 

from a recent GAO study' on matching DroviSions in Federal programs. 

> * . ' . v 



1/ Comptroller General, ' s Report to the- Congress : Proposed 
Changes in federal Matching and Maintenance of Effort 
Requirements - for State and Local .Governments .(GAO Report, 
December 23, 1970) ' . ' \ 

" '• ' 98 
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(1) " What"" i^the~ratiiD"n~a^ 

provision * applicable to the set-asides, 
for special needs populafcidhas? 

i < i m 

(2) Is . it, achieving its intended objectives? , 

(3) Ms it" causing undesirable consequences for- 

state and local fiscal .stability and inde- 
pendence? 

(4) Does it tend to frustrate the achievement 

* of .other Federal objectives, e.g. , funding 
r [ local recipients most in tieedT 

4 C5) Do, comparable laws contain matching provi- \ 
sions? If not what- makes the matching 
provision in the VEA unique? » 

Set out below is an analysis erf each of these* factors. 

The only ^rationale* for tHe matching provisions applicable 

t</the- set-asides for special needs 'pojj^ilations articulated in the 



legislative history is a statement in the Senate Report accompanying 
the 1976 'amendment's that the set-aside was included to provide an 
incentive for the states to target more of their funds on special . 

neejds categories . . 

The second, is sue -is whether ,the matching provisions ' 
''•are achieving their intended- objectives of generating additional 
state and- local. dollars for special needs populations . This issue 

- is beyond tn~e scope of ^our study. However, .other research being con- 

" ' • 7 / 

ducted for and ''by NIE'" should provide .relevant data. 4* 
► < - • ' •» ■ 

" \ - The third issue of whether" the matching provision is 
'. ' 
"causing undesirable consequences for state and local fiscal 

stability and independence is also .beyond the scope of this 

* "'study, However, in addressing the -issue, Congress -should 

consider a GAO finding, that~a-ll matching' requirements' which are- ^ 

^Proifect on National Vocational Education Resources, University of - 
O X^Ca^f ornia , Berkeley., • - r . I QO . 
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effective .i.e. ,\ actually stimulate, additional - state and local 



"funds byMefinition have consequences on fiscal stability anxb . 
independence. The question ^for Congress %a determine is whether 
the extent of the » state or local commitment of resources required 
by the VEA is pverly burdensome. The question of burden is 

8/ 

addressed in depth by other research projects funded by NIE.- 

The fourth question is* whether the matching provisions 

frustrate the achievement of other "VEA objectives e.g . ('funding 

• * - * v " 

local recipient's most -in need. The. 1979 Technical Amepdments were 

designed -to eliminate the';conf lict between the goal 'of providing 
'assistance to recipients in greatest need of such assistance ( e. ft . 
low fiscal ability^ and the burden placed on such recipients: {To 
'* date', ED 'has not issued final regulations implementing, the 1979 
Amendments and therefore the conflict persists. Even if 'the 
proposed regulations were adopted', as -presently 'written, several' 
state directors felt that" they would not effectuate Congressional 
intents This is because the proposed regulation's: (It) place 
a heavy emphasis on the ability of the state (rather than" - t . 

*" • 8 * . o " 

S . . % 

.particular local recipients) to demonstrate fiscil inability in 
order to qualify for the reduced match whereas the statute and 
legislative history appear to place a greater emphasis, oti "local 
inability, irrespective of state fiscal ability &nd° (2*)' require 
additional VEA funds to be used to make up for the reduced stat^ 
or local> match. * ' v - 
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T h e., fin a l i ssue-^whioh^Geagr-e-s-s- shou-lch-consi-der j.s 



whether other comparable laws contain matching provisions and, - 

if not, what cfakes the VEA matching provisions unique. Congress 

has enacted sevefal other education and training • programs which 

^are targeted on the same special needs populations served by the ' 

— ✓ / 

VEA national priority set-aside and subpart 4 , including 'Title I 

^ *- 
of ESEA, CETA and Part B of EHA m (as amended by P.L\^?4-142). Nonef > 

of theSe laws contains matching .provisions . 

Several- state personnel questioned why, the VEA should be 
treated in a Indifferent fashion. The legislative history doe.s not 
provide** ary explanation for this different treatment. There are 
two possible explanations which we have identified. One possible 
explanation is that historically the VEA ftas-±ncluded matching provi- 
sions -and pist practice should be retained for all major categories" 
of- mandatory expenditures, including set-asides for kpecial needs. * 
populations. This rationale .obviously; ^oes not explain -why the 
VEA set-aside for special populations "are treated differently than 
other comparable laws/ • ^ 

^ A second possible explanation ia that unlike Title I, 
CETA, and P.L. 94-142 under which* air funds are used for' 1 - 
categorical programs for the /special needs populations, under . * * 

• v > m * ^ * 

the VEA* so pie* f ton ds are used .for .general aid for vocational- • * * 
education. 'In other words matching >under the *set-asides ' ' • , 
arguably is. included as a quid pro -quo for permitting states to 
use some* VTfA funds to aid vocational education programs generally. t 



\ 
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retains matching, it should use the analytic framework set out 
above to determine whether or not to Retain the matching provi- 
sions for the set-asides for. special needs popul^trot^ 

The third major component* of the set-aside-provision ' 
for special .needs pQpulations . is the excess coats requirement. 
As explained above, states must separately match' VEA 
funds set-asdyde for Handicapped persons and disadvantaged persons 
(including limited-English-speaking persons and' stipends) . The * 
nfatch for the set-asides , for handicapped .and disadvantaged* persons ( 
^(inoltiding limited-English-speaking .persons) is based on the excess 
cost*of programs, services, and activities for such persons. The 
• excess costs concept^ does not apply .to stipends. 

Excess costs are the co'Sts of special educational and 
.related services' above 'the costs for rion-handicapp.ed students', 
non-dis advantaged persons and persons *-whcT a are not classified as 
persons of limite^-Englishrspeaking ability, i,e , , the additional 
costs associated* with -ensuring e^ual opportunity. - OE has inter- 

• / * ~ J r ' • , ' 

preted the excess cost requirement as having a' different applica- 
t'ion for main streamed programs (VEA can "only pay, for excess costs) s 
than for* separate specialized programs for" such persons (VEA can - 
pay iar_^ne. full, costs).. ^ • ^ v 

Several problems' and "issues with respect to the excess 
cost's provisions were -identified by the project. First, several 
•persons Expressed' a concern with the burden of keeping, records^ tor. 
demonstrate" compliance with the excess .cos t^' r-eguiat ions The burdens ] 
and. problems identified are that ,*!> LEA accounting .'systems are 



nrnm^n t-pfinn , rpcmired- bv the^ 



not geared to provide. the type of documentation , required- by thei 
regulations, (2) the interpretation that LEAs operating separate 
programs may use VEA to pay for the full costs rather than the excess 
costs acts as a disincentive to mainstream special needs students, 

T 

and (3") the # small amount of funds made available under the set-asides 
.when compared with the ddministrat'ive burden "of keeping adequate * 
records has the' effect of discouraging applications fkr the assistant 
or results **in noncompliance with the requirements. 

* — « C 

The problems Vith'the excess cos-ts provision identified 

<■ 

should be considered "in light of statements by other Federal 
and state .persons interviewed. As one government official 
explained, "if the Off ice .for Civil Rights' and the Office of > 
Special Education ever to<?k their jobs seriously and required 
compliance w.ith Title VI,. Section 504,< and P.^L. 94-^142', there 

7" 

would be little bickering about the excess costs and matcning 

provisions since the costs* of compliance with Title VI, 504, P.L. 

94-142 would be far greater than, the current Federal, state, and 

v 

locar expenditures for special neeqBLpopulations in vocational 
programs." , ^ • 

/. . We conclude that the inclusion of an excess costs • « 

provision or an equivalent is necessary to ensure that VEA _set- 

- aside fun4^ are used to pay only for the extra costs associated ^ 
w£th ensuring 'equal,, opportunity far special ne.eds populations. 

tixe local i;ecipisnt should be responsible, for providing the same 

s 
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level of fiscal support' to special nefeds populations as ' it provides 
M to other children. To .the extent 'it costs extra to meet 'the 
'special needs of disadvantaged and handicapped students, these 
extra costs should be paid, for in part from VEA. To repeal the / 
excess provision would mean that LEAs could use VEA funds to 
replace state and local funds which would have been made 'available 
'for special needs populations and use th^ f reed-up funds for , 
; property tax. relief or genial aid" e^, to, buy gym equipment or , 
' • . band uniforms. In short, the excess co S t concept should be retained 

and specifically, included in the VEA.^ However, ^conclude that ' 
V • - the excess costs provision , as presently interpreted by ED should 
• ' not h» retained since it is unclear, *gue. internally inconsistent, 
• * * k ovetly burdensome, and creates disincentives to^ comply. with VEAs 

" objectives"^ ma in streaming special needs students. We recommend 
' \ ' that the interpretation of excess costs under the VEA be maoified 

"to- balance the need to avoid VEA se t t- aside funds being used, as 
; * ^ general aid .or property tax relief with the administrative burdens . 
associated with demonstrating compliance. ^ • 

The current Title, f guidelines* implementing the supplanting 
excess costs orovislons. reflect such' a balance arid should be; 
used as, a model, in' general the Title I regulations use 
. ' " presumptions" to indicate' compliance with the' excess/costs ' 
' provisions rather than relying solely on strict child-by-ehild 
■ \- 'accountlhg or tracking dollars down to the child level. *The 
. ..- ' Title I guidelines . include separate tests for 'in-class programs , 
'pull-out pWams, replacement programs (i^, separate classes, 
whlch-repjce the regular' instruction^ add-on programs . " 
V (Tefore or after school.). For example^the VEA' regulations 'could 
' o * include a test which states that a. recipient will be presumed in 

ERIC. . . '• :, , - . 
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compliance with the excess cost provision if it uses VEA set- 
aside funds to pay" for special services which may not be provided 
with state and local regular vocational education funds, e.g. , 
special equipment or braille bookstand that set-aside funds have 
been exhausted in, the process of purchasing spe*?ial goods or 
services* The documentation requirement for the presumption 
would simply, be to show that VEA set-aside funds were used to * 
pay for these ^services; not documentation that every Special 
needs child actually b-eived the same amount of dollars as the 
norl-special needs child. Further, ED .could adopt a special 
test for recipients receiving less than .a given amount' of . 
set-aside funds' ( e.g. , $2, < 0^0) which uses an assurance that VEA 
funds would only be used to pay for the^extra costs of ensuring 
equ^l opportunity.' 

0 The fourth componefit of the legal framework constitu- 
ting the s-et-asides for the 'special fieeds populations includes the 
program design and* implementation provisions . We conclude that th 
specific requirements governing the design, implementation,,- and 
evaluation of VEA programs by local recipients, for disadvantaged 
students are not sufficiently clear and Comprehensive to' maximize 
the likelihood that funds will 'be used in an effective and 
efficient manner. Given the limited size of the appropriations 
for disadvantaged students, it'is essential that these limited; 
dollars not be spread so tfrinly that they have little, if any, 
effect. The provision applicable to handicapped students in" 

Secondary schools is generally adequate because it requires that 

*• ' ■ N 

LEAs generally use VEA funds in accordance^with the comprehensive 

I < .v 

standards set out in P.L. 94-142. Ttje legal framework governing 
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programs for handicapped students in post secondary institutibns 

i^ inaciequater but could ^be made.,adequkte through a simple 

rgference to the regulations implementing Section 504 ot the 

Rehabilitation Act of > 1973 / yhich' provide 'standards governing 

such issues as: admission ,! participation in^ academic .programs ■ 

■ • t» • 

nonacademic activities r and services normally provided to. npn- 

handicapped persons ( e.g. , employment) . • 

II . The Minimum Percentage Requirements 

A. Description of t:he Legal Framework 

1. Overview 

Under section 110 of the VEA,a total. of 30 percent of the 
aggregate amount of funds available under sectipn 102 (a) -must • 

■ - . ; 9/ <■ • 

be used for handicapped and disadvantaged students.— 

' \ . * - 

Separate percentage &et-asides ^are required for disadvantaged 

and handicapped students and the set-aside for the disadvantaged 

tra's an internal* percentage set-aside tor persons with limited--' 

English-speaking ability (LESA) . ^Moreover, these set-asides are 

< * ' * * 

mutually exclusive, that is, funds used "to meet* one may not be 
counted towards the* funds required to meet another rtatdonal pri- 
ority set-aside* 

* - ' < s 

4 , Unlike the 80-20 percentage split* between subparts 2 at^d 3, 
the percentage requirements for these s'et-aside programs are 




9J Section 110 also sets-aside 15 percent of funds available 
under Section 102(a) for postsecondary programs. These- 
three set-asides are referred to as the "National Priority 
Programs . M > m 

m * 

OE, 'BOAE Policy Memorandum, FY 79-14, to State Directors 
for Vocational Education (Septembej^ 1977). 
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' ' 4 

V * not' fixed amounts, but rather are minimum percentages^ which may. , 
' be-exceeded. 'in addition, funds used to satisfy 'these set-asides . 
., . ma y com* 'from either or both of the funds Earmarked from subpart 
~ 2 (807. of .section ,102 (a) allotment) . or from subpart. .3 (20% of , 

section' 102(a) allotment) W ' ' / . 

. • ' • Federal funds used for- state and looal administration of 
.' . each national priority, program mjy: be included in calcurating . 

compliance with each program' s *et-aside , but. the $50 .OOff • • 
allocation for sex equity .personnel w not be counted, towards 
. . these percentages "Wince the work of the' full-time sen-equity. . 
personnel' is to focus on all Vocational education programs in 
the state and the personnel are nowhere directed to give • 

• ' differentiated attention to the populations who. are the targets, 

• ■ • • 4 : ' 12/ . 

of section 110 minimum percentages . — 

'2. Set-Aside for Haiidlcapped. Students 

• ' " ■ A minimum of 10 percent' of the. funds available to a state . 

under, section .102(a) mJt be used '"to pay for up to 50 percent . 
' . ' it the costs of programs,' services, and activities under subpart ; 
' \ Ind of program improvement and supportive services under subpart 

• ' ' 3 for handicapped persons". ^regulation* require that these 
' ' ' funds be. used to pay for the excess costs of programs, services 

IV The'percentage-set-asides f.or national priority programs are 

• - 4 ^ based on thetotal amount of funds available to a state under 

section 102(a) and need not be separately calculated for^ 
basic grant (-subpart 2) funds and program improvement and 
supportive services (subpart 3) funds. .Q. and- A No. 18, 42 
FR 53866. ' , . — ** 
' ' ' 12/ OE* BOAE policy memorandum, FY 78-14, to State Directors for 
~~ Vocational. Education at 2 (September 4, 1979). 

<• . 13/ Section 110(a) (20- U.S. C. 2310(a)). .The'term ^jn^gjjg^ 

~ is defined in appendix A to the regulations . This /?n n S c 

co?r- S ' Paraphrases the' statutory .definition 'section 195(7) (20 U.S.C. 

. * 2461); the' regulations «lso cite to section 602(1) of the 

• Education of. the Handicapped Act. . _ ' inS . : 
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^ and activities for the handicapped, — \ and to the "maximum extent 

possible *• • , assist handicapped persons 'to participate in regula? 

\^ • <• ■ ^ ' ■ ■ * ** 

• 15/ 
vocational education' programs . " — / t ? 

3. Minimum Percentages for Disadvantaged and Limited- English- 
Speaking -Ability Persons and for Stipends 9 ■ • * 

• * 

' A minima of 20 percent -of a state's section 102(a) allotment, 
must be. used to provide vocational education' to disadvantaged and 
limited-English-speaking-ability persons and -stipends authorize^ 
'under section 120(b).(l) (G) . — ^ The minimum percentage for-'^se 
three tfSes is referred to by ED as the "minimum percentage for 
the disadvantaged, "p ■ » 



Bk- statute, a certain ■ percentage of the disadvantaged set- 

. . ' J - * ' ' is/ . 

* £ 'aside must bQ set-aside for programs" for LESA* persons. . This - 
internal set-aside for LESA persons was added* by the .1976 amend- 
' ments. The 'percentage of the 20 percent set-aside that must be 




14/ 34 C.F.R. § 400 . 303(a). The concept of excess, posts is 
discussed infra . * < 

15/ .34 C.F.R. § 400.312. ' ■ ' 

IfJ ^Section 110(b)- (20 U.'S.C. '2310(b)) '. * ' 

17/ ^34 C.F.R. -§ / 400.313 (heading); Persons having limited English- 
speaking ability' or needing stipends because Of acute economic 
heeds appear to be within the definition x>f "disadvantaged m 
the regulations, Appendix A. - , * 

$ - ' * 

ltf" Section 110(b)(2). (20 U.S-.C. 2310(b)(2)). For a-detailed - 

^interpretation of t)fe LESA set-aside see Staff Bulletin ; 
. w OVAE/DSVPO-SB-80-6 (August 5, • 1980). - / ' 

; * . lo-s ' ■ 
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used fqr persons of limited-English-speaking.ability is equivalent 
■ - to the proportion which such persons* aged 15 to 24 are of the total 
population ofvthe state within 'this age group. "This proportion 
determines % the minimum amount for LESA persons. , M The amount 

expended for this purpose 'shall not exceed the 20 percent set- 

" • M 19/ 

aside fqr the disadvantaged under section 110(b).— 

"Once the amount of the set-aside for LESA persons has been, , 

% determined, a state has discretion about the proportion of the 
roua.ining set-aside funds to use for vdcational education for 
disadvantaged persohs or for'stipends under section 120(b)(1)(G) 
for students entering or enrolled in vocational education programs 

V*" who have acute economic needs which cannot be met under work- 

study programs. -^'A set-aside for disadvantaged persons was in 

the VEA prior to the 19J6 amendments', but the authority to use 

these funds for'stipends was adc^ed by 'the 1976 amendments "to 

♦ gdve the vocational education program some of the same flexibility 

HI 

in ^ meeting 5 * the needs. of people as the CETA, programs now have." 
Set-aside .funds for vocational education programs for z 

disadvantaged and LESA persons may be- used only tcx pay for the. 

• - ' 22/ * .. ^ t 

excess cost of such programs" The excess cost requirement does 

'23/ * 
not apply to funds used for stipends. — 



121/- \ 34 C.F.R. §400. 313(c) (6). 

2# Section 110(b) of the VEA (20 U.S.C. 2310(b)). i 
21/ H.R. Rep. No. 9.4-1085 at 47. ' * 

22/ 34..C.F.R. §400.303(b)., • - . , ^ m 

4 . 23/ in many cases, however, the cost of stipends for persons with* 

acute economic needs would appear to be an amount over and 
*• above the base cost -of vqcatiohal or nonvocational education. 
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B. Analysis of the Set-Asides for the Disadv antaged and 



• Handicapped 
1 . Introduction 



There are three major issues pertaining to the set-asides for 

disadvantaged and handicapped students. 

* * ► 

(1) Whether these set-asides/ should be retained and, 

c ? t 

if so, at what level? 

(2) Whether the separate set-asides should ^e combined 
into a single set-aside^? . 

(3) Whether states whici^caafBemonstrate that they 
are already meeting the ne,eds of all handicapped 
students from other sources should be exempted 
from the minimum percentage requirements? 



These 1, issues are discussed below, 



2. Retention and Amount "of the Set-Aside 

, • / 
Several persons interviewed questioned the appropriateness 

of the size of .the set-asides given the other mandated uses under 

the VEA anfl other state priorities (such as ^industrialization) 

* 

which they felt were more pressing. In short,' several persons - 
described* the equal access -provisions ( e.g. , the set-asides) as 
being in "conflict" with -other objectives of the VEA e.g .,, expand 
'and improve vocational education programs. The nature of the 
"conflict" resulted from the fact that the demand fqr VEA funds ( 



110 
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to accomplish the various objectives was significantly greater 
'than the. amount of* funds .made available by Congress. 

* *A major policy question is whether the minimum percentage 
? requirement is an appropriate mechanism for assisting -recipients to 
, provide* equal educational opportunity for disadvantaged and 
handicapped students i.e. , whether the mechanism is resulting 
in -a greater amount of expenditures under the VEA for such 
students than would have ^occurred but for the provision. 
Several state* directors^ including those who expressed a desire 
to free up the set-aside funds .for other purposes, readily 
admitted that the state would not be expending VEA funds ' at the 
current level for tKef disadvantaged and handicapped if it were 
*not f,of the- set-aside provision,**' * * 

We conclude fhat the minimum percentage provision is a 
* viable mechanism for ensuring that additional VEA funds be * 
expended on disadvantaged and hanciipapped students iji furtherance 
of 4 ttie VEA objective of assisting recipients to provide equal and 
/ effective access to .program for such students* However, we * 



rerfel 
su 



end that the 
4. 



be amended- to combine the set-asides and 

s 



,> Tfre appropriateness of theT Smount 5T* the set-asides for 

' ■ ■ / • . . 

sp-eci^l need* populations under the- current VEA is beyond the 

/ ' * * 

4 scope of ;this study. In determining how much should be set- 4 

aside (or placed in a separate part u$der our recommendation), 4 

Congress <mus£ weigh competing legislative objectives and decide 

the amount of funds it desires to ;support> each- objective / In 



. ERIC 



in 
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, ' \ : 

making itfe determination, Congress should- be cognizant of' the 

fact that it'vhas enacted several" civil rights statutes such as 

Titfce VI of the' Civil Rights Act of 1964 and- Section 504 of the 

Rehabilitation Act of 1973 which require that recipients-ensure ■ 

equal artd. effective opportunity, an obligation which often* 

results in additional costs for a recipient. These* civil right? . 

t 

statutes do not include Federal grant programs to assist 

/ • - ft — 

recipients meet "their legal obligations. The -set-asides under^ 

the VEA for limited-English-proficient (part of the disadvantaged 

set-aside) and handicapped: students provide such assistance. If 

Congress were to reduce the amount of the set-aside, the nature 

and Extent o_f_a_Jtecip±eat-s^-ligation- to these -students would 

not be diminished; there simply woul'd^be less VEA funds avail- • 

able to assist recipients meet their civil rights obligations . % 

In short, recipients 'would have to appropriate additional state 

and local' funds to.make up^for the reduction in assistance unde.r 

• * 

the VEA. •■ 

3-. Separate vs. Single Set-Aside 

* * 

We conclude that the present structure -which provides for 
separate set-asides should be retained. . One state, director explained 
that if the set-asides were combined, there would be a war between 
the various special populations and the educationally a^d economically 
deprived studerfts would probably lose since handicapped and limited- 
English-speaking-ability students are ensured ,equal opportunity 
under civil rights statutes (Section 504 of the Rehabilitation Act 



of 1973 "and Title "VI of the Civil Rights Act of 1964) and states 
would use the' set-aside ' to pay for civil right mandates 'until the^ 
money ran out and whatever was left (if anything) would^ go to the 
disadvantaged. T 

In # sum, we. conclude* that if Congress wants to ensure that, 
states serve 'all of tfres.e populations, then the present 
structure which provides for* separate minimum percentages should 

be retained. 4 If Congress wants to authorize states to select among 

«» > 
these students, then a single set-aside would be appropriate. 

4. Exemption From Set-Aside for Handicapped Students 

Part B of EHA, as amended by P.L. 94-142 exempts, in part, ' 

states, from— the--supplanting provisions if they can demonstrate 

by clear and convincing evidence that the state has made avail- ' 

able a free appropriate public, education to all handicapped 

students. " . ■ - * • 

Corigress should consider using the incentive presently set. 

out in Part B of EHA as the basis for considering the inclusion 

of an incentive in VEA that would permit states to use set-aside - 

funds for other purposes when it can demonstrate^ that it is / 

.already meeting the needs of alT handicapped*, students in 

vocational education from other sources. 

In assessing the viability -of this option, Congress should 

-weigh the following factors. 1 

(1)' Has the waiver set out in' Part B* of EHA proven 
ta be realistic (has any one applied) And work- 
able (was the Secretary able to come up with 
standards for determining whether the threshold v * 

standard had been met)?" 
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• .• * • ' , - 

(2) Should handicapped persons or their representatives 
be provided notice and an opportunity to challenge 
state's assertions? ' 

.(3) What standards can be used to determine whether • 
all postsecohdary vocational students who'arg ^ 
handicapped have been- provided equal^and effec- 
tive opportunity? (.The- standards set out in 
Part B\o^ -EHA ftpply to secondary — not post- 
secondary ' students) ? _. • '' 

% - -i ' 1 ' • ' 



X 



> 



- i 



Hi 



ERJC 

. hnnmiffnrfTiTiaaa 



! 4 X . 

8-25 • 

III. The Matching Requirements for the Set-Asides 
A. Description of the Legal Framework 

1. Gener.al Standards Applicable 1 to "all Matching Provisions in 
the VE^ ^ 

The VEA contains several different matching requirements, 
including patching requirements applicable to ^tional priority 
programs. Before describing the matching requirements applicable 
to national priority*programs , the following general principles 
applicable to all- matching* provisions > described. 

First, the state match can be met only with actual expenditures 

. 24/ 

of state and local funaSj. — In-kind contributions are not 

25 ' 

acceptable at either the state or local level r— ' nor, in 

* 26/ ' * 

general, are other Federal funds. . 



24/ Interpretation in letters from Charles H. Buzzel, Acting 
Deputy Co m missioner, BOAE to Gwendolyn Kean, Commissioner 
* of Education,. Virgin Islands Department of Education (January 18, 
1978) and to Homer E. Edwards , , Senior N Program Officex^VTE, 
, .Region V Chicago (January 11, 1978). x In other wprds , state 
\and lopal funds may b^. considered as matching funds in the 
year they are obligated and expended* 34 Q.F.R. §400. 301(d). 

25/ 34 C.F.R. §400.301(d^and comment; 42 F.R. 53876 (Oct. 3, ^ 
1977). Tuition fees also may not be .used to meet the matching 
requirement. Q & A 42 F.R. 53866. - \ 

26/ , Interpretation in letter from Charles H. Buzzel, Acting 
Deputy Commissioner, BOAE tt> William VJenzel, Assistant 
^Commissioner of Education, Division of Vocational Education^, 
New Jersey State Department of Education (1978) . 

♦ ' \ • ' - - 
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' 'Second, ..both state 'and local fund\ may be included in a 
stated match under the'VEA; and a state must report on its 
compliance with the matching requirements in itsCfive_year 
sl^ate- plan, & annu&l 'program plan, 7 and fccountability 



report .— - 



- ED regulations, also prohibit state funds from being used to ( 

30/ 

.match federal funds for more, than one federal program. . 

• * 

2. Matching- Standards Applicable to the, Set -Asides 

The 1976 Amendments to the VEA require that the Federal-.. 

f 

dollars spent under the handicapped and disadvantaged set-sides 
be matched dollar-f or-dollar with state and local dollars. The * ^ 
match for each of the set-asidesl is separate from the overall . > • 
match the state provides for A7EA funding. 'In other words,. 
Federal 'dollars for the .handicapped must be matched with state 
and local funds which are used to provide services to these students 
Similarly, Federal dollars for the disadvantaged must be matched ^ 
with state and local. funds for the^dis advantaged. 



21/ 34 C.F.R. §400. 186(d). 

^ 34 <C.F.R. §400. 222(d). 

29/ 34 C.F.R. §400.241(aK3). 

2fi/ OVAE Legal Opinions Handbook at p. 1$6 (Nov. 22, 1978) 



' . 116 



v ; 8-27 . 

Congress ,added the requirement that* states separately match 
each national .priority program. in the 19 76 amendments in response 
% to a finding in a GAQ report that some states had not spent any 
of ? their ownfunds 'for vocational education fc/r "disadvantaged or 
^handicapped. The <JA0 report expressed concern that ^§tates were 



* using Federal 'funds* to supplant state'and local funds for these - 

31 / * * ^ 

purposes^—-- ' Prior to the 1976 amendments , , the VEA included set- 

* asides for handicapped, .disadvantaged and postsecondary and adult 
^programs but did not require a separate state-match for eac|f~of 

these set-asides. - 5 ^ 

Although each set-aside must be separately matched by -k state, 

~* • • * 

the match for each set-aside remains a statewide aggregate match, 

' • ' ' ' • <rk' 

\ i.e., feach recipient* operating a program untfer a set-aside— V^eed 
not meet the matching requirement. ' 

'State and loc^l, funds used'to match federal funds "for national 
- priority programs may not: be used as patching funds* for more than 

■ ■ • - Y . > . 

pne of the three general set-asides of Section 110; e.g.,*6ach 

> — ; — 

4 dollar of state funds used for handicapped persons in post secondary - 
institutions can be. used* as jthe state match for either handicapped 
or postsecondary programs, but not bothr^ - - 1 



W S.. Rep. No. at 78;" H.R. -Rep. No. 94-108* at 46. 4 * 

& ' Notice of. Interpretation, 43 FR ,12757 (March 27, 1978); • 
— ' Policy Memorandum, BOAE/DSVPO F? 79-14 (Sept;. 4, 1939) at 2. 
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Although sta^e and local .special ' education funds used as 

state matching funds under P .L. 94-142.,may not be. also used as ^ = 

VEA matching -funds, other state and local special education .funds ■ 

•used for handicapped students* in vocational programs cari'be used 

to satisfy the state match under the VEA .-A, 
X, * ? 1 ' 

The basic state match' under the 'sfet- as ides for disadvantaged 

and handicapped students is at. .least 50 "percent «of the expesfi _ 

costs of programs, services,- and activities under subparts 2 and 3 

for which* these set -aside, funds are used and,,, in the.case.pt 

','* *' 
stipends under Section 110(b), -50 percent of the cos^t (not excess 

cost) of such stipends^- 7 ' However , A the' 19?? technical Amendments 

authorize states, pursuant to regulations to b£ establish, 

the Secretary, to increase the Federal share- of ^et-asi4e programs. 

'for handicapped and disadvantaged <inc'luding LESA) and stipends ^ 

to amounts greater than 50 percent (and reduce the state share/ 

-.-accordingly) for LEAs aitd^OERs which are Otherwise financially 

unable to provide such payments. ~( ' Although% based on? L&A and OER 

inability to provide matching, payments, 'this provision permits a 

reduction, in the state match- for these national priority programs. 

According to the House Report, this 1979* amendment w^s made because 

some states had difficulty spending national; priority program funds 

under the exis-ting ( matching. requirement because,, of " widespread state 

and local. tax cutting initiatives, and some^ states had^resorted to 

<* t" • ic 

imposing matching requirements on local educational agencies anrt 
and other eligible recipients. 3 -^' Hie" 'four states included in our 
.study imposed matching requirements on local- recipients . 
34/ OVAE Legal Opinions Handbook at 156 (November 22, 1978.) 

M \\iZ?J™^%"££^y r.i* r « (1979'lechnical Apend^ 
T7/ . House Report, P.L/5^46. (19.79 Technical* Amendmejij*) at 10. 

/ • ' - ♦ . ■ v*- ~ ^ , : • :.. 



Regulations implementing this ' permis's able reduction in 

. * '■ * x ' % * - 

the ,state match h,ave not yet been issued in final form. However, the 

'House Report indicates/ by example, that an aggregate statewide « 

match for these set-asides might be 40 percent 'and the federal 

share would, be'60 percent-— 7 The amendment is also^ intended to . 

' permit states to* make larger payments for set-aside purposes to those % 

• * 

7t,F.A« and OERs that are otherwise .financially unable to mount £hese 

.}■ • ' ~ • 

^programs .jr 

Ot^Aj/ril 28, 1980 ED published- a Notice of 'Proposed Rulemaking 

^ v 39 / * 

• ^(NPRM) implementing the 1979 Technical Amendments— ✓ The NPRM sets ^ 

out among other things, the criteria for demonstrating financial 
inabi;Lit^. The criteria are as follows: 

. f • . * (I) Available revenue is substantially . •» 
reduced due to exceptional and unexpected 
circumstances such as-- " , 

(i). A natural- or man-made disaster; 
§ (ii) TheVnexpeoted removal* of property ^ 
from the taxNroll by government action; or - 
~ v (iii) The unexpected departure of an 

. v " . industrial or commercial entity. 

<* ' (2) Eligible recipients within the ^ 

" State have reached their bonding .or taxing 
limits and', as a result are unable to • 
generate necessary revenues to operate 
national priority .programs for the handi- 
' \» capped or disadvantaged. , 
v (3)' ,The Staters tax effort for public 
. . , .. education is greater than, the national 
average, yet the State 1 s^oer pupil 
expenditures for .public education, are 

below' the national average. For, j/*"**\'^3f 
purooses of this section, tax effort means the • JJr 
* ' aggregate of State and local revenues spent 

for public elementary and secondary education 
as a percentage of total personal income ^ 
of the citizens" of the' State. * 



a 



^8/ House Report, P.L. 96-46 (1979 Technical Amendments), at 10. 
39/ 45 F.R. 28288-28296 (April 28, 1980). 
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(4) The State is sufiject to other unique * 
fiscal or budgetary copALtions which are 
beyond the control of the State and 
which prevent the S£ N ate rrom providing 
/r sufficient matching funds . 

The NPRM/also* provides that the state must use additional 

VEA. funds above the minimum percentages currently reqyirfed to 

substitute f the matching portion which the stajte is unable to 

. * • ' o ' 

provide * 

■ * 
On December 23, 19.80; the"U.~S. General Accounting, Of f ice . 

published a' paper entitled 'proposed. Changes in Federal Matching . 

and Maintenance of Effort Requirements' for State and Local Govern- \ 

ment|" (GAO Report) . The paper contains a comprehensive analysis 

of Federal laws which contain matching and maintenance of effort 

provisions** The analysis of the VEA matching provision for set-aside 

programs set* Qut below draws heavily from the GAO Report, ^ 

■ * - ^ 

B. " Analysis of the VEA- Matching Provision for. Set-Asides 
The fundamental issue with' respect to the matching provisions 
of the set-asides for special needs populations^ is whether th€y 
should be repeated >r 1 substantially modified. If Congress repeals 
the matching- provisions, relating to. other aspects 'of the VEA, -it 

- *- y 

.should also'repeal the matching provisions applicable to -the set- 

asides for the reasons set out^in chapter 4. However, if Congress 

decides to generally » retain matching' we -recgmmend that Congress 

use the following analytic framework for addressing the issued, for 

y\ ■ • 

the set-asides. The proposed framework is^derivedjf rom the recent' 
. ' v T " 

GAO study on matching provisions in Federal programs. 

■ — ^* * i " " 

~> (1) ~!3h"at is the rationale for the matching provision? 

(2) Is it 'achieving its intended objectives? , 

(-3) Is it causing undesirable consequences for state 
and local stability and independence? 

^(4) Does* it tejid to frustrate the achievement of other. ; 
• Federal objectives, e.g., funding local recipients 

most in need? . „ X2Q % 
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(5) Eb> comparable laws contain matching provisions? If 
no^what makes VEA, set-aside provisions unique? 

Four rationales are often citecfto justify the inclusion 
of matching provisions: _ * . & 

(a) Helps the Federal government limit total budgetary 
outlays and spreads limited dollars to a larger 
number of grantees by passing on some of the costs 
to non-Federal sources; (p. 6) 

6 m 

4 (b) Leverages a total public sector resource commit- 
ment far exceeding the. limited Federal dollars 
available; (p • 8) 

<> (c) Serves as a 'litmus test of state ^pd local interest / 
in grant .programs , i.e., it ^serves as ^screening 
device; (p-17) 

** . *(d) State and local governments will take a moire active 
interest in overseeing and managing the -Federal 
grant proja^-tiif their' own money is involved, (p .20-21) 
Set out below is an .analysis of the matching provisions in 

f # ^3 • ~t— 

light of^he five issues identified by GAO (see above).. 

The" only rationale for tfce matching provisions applicable, n 
to the set-asides for special needs populations articulated in» 
the legislative* history is a statement in the Senate Report 
accompanying the 1976 amendments that the set-aside was included 
to provide an incentive for' the states to target more of their 
funds on special need categories. 

The second issue lis wheth|£ the matching provisions are 

achieving their intended, objectives of generating additional 

9 . > . 

state- and local dollars for special needs populations. This 

issue is beyond the -scope of our study. However, other research 
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being conducted -for an by NIE -should provide relevant data.— 
. The ^third "(issue of whether the matching provision is 
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causing undes consequences f6r state ^and local fiscal^ 

stability and independence £s#a}.so beyond the scope, of this * 
study. However, in ^addressing the issue, Congress should 
consider a GAO finding that' all matching requirements' which are 
effective^ i. e. actually stimulate additional .state and. local 
funds, by .definition have consequences on fiscal stability and m 



independence. > The question for Congress to determine^is whether 
the extent of the state or local' commitment of resources required # 
by the VEA is 'overly burdensome. The question of burden is, 

' 4i«/ * 

addressed in depth by other research projects, funded by NIE. — - 

The fourth question" ts whether the patching provisions 
frustrate the achievement of other VEA objectives e^.', funding 

6 - • 

local recipients most in need. The 1979 Technical Amendments ' , 
were designed _ei_imj.nate the Conflict 'between the goal of 
providing assistance to recipients in greatest need of -such. ^ - 
assistance (e^£. , low fiscal ability) and the' burden plated on. J\ ■ 
such recipients. To date, ED has not issued final regulations 
implementing the 1979 Amendments and therefore the conflict* 

*\ • V 

persists Even if the proposed, regulations were- adopted, as 
presently written, several .statei directors felt that' they would , 
not effectuate Congressional intent. .This is, because the proposed 
regulations: (1), place a heavy emphasis on .the ability of -the 
state (father' than particular local recipients) to demonstrate' 



40 /Berkeley studies. 
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fiscal inability in order to qualify for the reduced match 

whereas the stfatjute and legislative history appear to* place a 

greater emphasis on local inability, irrespective of state 

fiscal ability and (2) require additional VEA funds to be used 

to'make up for- the reduced state. of local match. 
v . • 
The final. issue which Congifess should consider is whether 

otb>et comparable laws contain matching provisions and, if not, 

"what makes the VEA matching ' provisions <unique. Congress has 

enacted several other education aid training programs which are 

targeted on the same special needs populations served by the 

VEA national priority set-aside and subpart 4, including Title I 

of • ESEA, CETA arid Part B of EHA, as amended by P.L. 94-142. None • 

of these laws contains matching provisions . * • 

Several personnel questioned -why the. VEA should be treated in 
different fashion. The legislative history does not provide any 
explanation for this different treatment. There are two possible 
explanations which we have identified. One possible explanation 
is that historically the VEA has included matching provisions and 
~past^5tactice should be re.tained for all major categories of 
mandatory expenditures, including set-aside's for special needs 
populations. This rationale obviously doe^not explain why, the 

VEA set 3Sides""for special populations ate treated .differently 

\ * 

than' other comparable laws. . 

A second possible explanation is that unlike Title. I,- CETA* 
and P^L. 94-14& under which all funds are used for categorical 



V 

programs' for the .special' needs populations , /Under the VEA some 
funds .are 'used^for general aid for vocational education. In 



4, 
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other words , matching under the set-asides arguably is included 
as a quid pro quo for permitting states to use some VEA funds to 
generally aid vocational education programs. 

In summary, we recommend that if Congress generally retains 
matching, it should use the analytic framework set out above to- 
determine whether or not to retain the matching. provisions for the 
set-asides for special needs populations. 



r 
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IV. The Excess- Costs Provision 

A. Description of the Legal framework 

Jte explained above, states must separately match VEA funds 

* set- aside for (i) handicapped persons and (ii) disadvantaged pers 

42 / 

(including limited-English-speaking persons) and stipends: — \- 
ED has interpreted Section 110 to reqx^re that set-asides (and 
the match) for handicapped and disadvantaged persons (including 
limited Englist^speaking persons) be used to pay for the excess 

costs of programs, services and activities under subpart 2 

» ** > 

(basic 'grant) and subpart =3 (program improvement and supportive 
services-^^ for such persons. The excess costs concept * does 
not appljr to stipends. ED ^explained that it applied the concept 
of n excess cost 11 because permitting VEA and state matching funds, 
to pay for the full cost of vocational education for handicapped 
and disadvantaged persons might result in a reduction of services 

for such persons. 44/ 

— .* j < 

, Ex dess .costs are the costs of special educational and* 

related services aboye the costs for non-hajndicapped studerfts, 

^non-disadvantaged- persons and persons who are. not classified 

as persons of limxted-English-speakirtg A ability^ " ED has 

interpreted the excess cost requirement as .having a different 

application for ma-ihst reamed programs than for separate'' 

specialized programs for such persons. * 



41/Sec 110 (a) and (b) of the VEA (20 U.S.C. 2310(a) -and (b)); 
32--C.F.R. §400.303. ' 

£2/34 C.F.R. ^§.400: 303(a) and (b) . 

^Notice of Interpretation, 43 F.R'.^ 12 757 * (-March 27, 1978). 
i^.C.F.Rv- §400. 303(a) and "(b).'jf ° 10- 

• v, : • J. £ D 
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In a maihstreamed program r excess costs are the costs of 
extra or supplemental support to the handicapped or disadvan- 
taged student in a regular^ vocational class or "to the . 

46/ 

instructors inr-tlve class.' 1 This support may include, among 
other things,' "the assignment of special personnel to the class, 
special program modifications or the provision of special ' remedial 

education instruction, counseling, or other ■ervices'to tfcie handi- 

j . ;_*.\ .0 41/ 

capped' or disadvantaged students enrolled in regular classes .* 

' For example, if, in a particular mainstreamed program, the 

/ 

cost of providing vocational training in electronics to 'the non- 
handicapped or non-disadvantaged student is $600 and the cost of 
providing supportive services in vocational training in elec- 
tronics to the handicapped' or disadvantaged student in the same, 
class is $150, the. State may ule the combined Federal funds and ^ 
State and local funds to pay only the incremental cost of $150 
for vocational training in electronics for th* "handicapped, or 
disadvantaged student. Under the OE interpretation, the excess 
cost requirement pertaining to mainstreaming applies to the 
aggregate of all state and local funds expended for excess 
costs - for -such-persons^and_no. -Separate. match a program ^'by 
" program .basis ? is required. ~ * - 

If a separate specialized program is warranted for handicapped 
or disadvantaged students:, furids set aside under Section 110(a) 

x-/ J r _, . ntire separate specialize 



ii/Notice of Interpretation, 43 F.R\ 12757 '(Mar. 27, 1978). 



program so iong.as the average statewide (state and local) 
expenditure per student' for handicapped persons equals or 
exceeds the. average per student expenditure for non-handicapped 

persons; .and the average statewide (state and local) expenditure, 

< 

per student for disadvantaged persons equals or exceeds the • 
average per student expenditure for non-handicapped persons.: — 4 
B. Analysis of the Excess Costs Provision 
Several problems and issues with respect .to the excess 
' costs provisions were identified in our study. First, several- 
persons expressed a concern with the burden of keeping records 
£o demonstrate compliance with the^ excess cost/ regulations. 
The burdens and problems identified are that (1) LEA accounting 
systems are not geared to provide the type of documentation 
required by the regulations, (^2) the interpretation that 
LEAs operating separate programs may use„VEA to pay, for the full 
- costs rather than the excess acts as- a 'disincentive to main- 
stream special needs Students , and (3) the small amount of 

- 4 . ' * * 

funds made available under the set-asides when compared with 

m 

the administrative burden of keeping adequate records has the 

effect of -discouraging application for the assistance or results 

in wq-descal^ noncompliance with the requirements. 

* The problems with the excess costs provision Identified 

' should be considered in light of statements by other Federal 

-* - 5 * 

and state persons interviewed. As one government official 

. explained, "if the Office for Civil Rights and the Office 

qf Special Education ever 7 took their jobs seriously and 

> * 

required' compliance with Title VI,, Section 504, and P.L. 94- 
.'142, there would be little bickering about the excess .costs 
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and matching provisions since the costs of compliance with 
TitLe VI, 504, P.L. 94-142 would be far greater than the 
current Federal , state,, and local expenditures for special 
needs populations in vocational educational programs. " 

We conclude that? the inclusion of an excess costs provir 
sion or an equivalent is necessary to ensure- that VEA set- 
aside^ funds are used to pay only for the extra costs associated 
with ensuring-equal" opportunity for special needs populations. 
The local recipient should be responsible for providing the 
same level of fiscal support to "special needs populations as it 
-provides to other children. To the extent it costs extra to 
meet the special needs of disadvantaged and handicapped" 
students, these extra costs should *be" paid for in part from the 
VEA. To repeal the excess costs provision would mean that 
' LEAs could- use VEA funds to replace stateand local funds 
which. would have made available for special -needs populations 
and use the freed-up furies 'for property tax i relief or 
general* aid, e.g . , to. buy gym equipment or band uniforms . In 
short, the excels cost/ concept should be retained and 

specifically included in the VEA.- 

However, we conclude that the excess costs provision , as 
presently interpretated by ED shpuld not be retained .since It 
^is unclear, vague, internally inconsistent, -overly burdensome, 
and> creates disincentives to comply with VEAs objectives of 
mainstreaming special needs students. . 
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'State interviews and an analysis of the written interpre- 
tations provide support for the cpnclusion set out above. Firs^t, 
the, tes.t used to determine whether a recipient operating a 
"mainstream program" is complying' with the excess costs provi- • ^ 
sion is unclear and overly restrictive. It is unclear because 

. / v ' 

it does not delineate what constitutes "supplemental support" 



(see description above) and it is overly restrictive because it 

requires documentation that each child is receiving the average 

expended for similar children out of state and local funds 

(e.g. , $600) befote VEA funds (ej*. , $150) may be expended on a 

disadvantaged or handicapped child. This type of child-by-child 
i * 

documentation ( i.e . /'tracking' the'" VEA funds down to the child 
level is -Jbeyond the capability of most school districts in this 
country. As one State director explained: • 

r 

First-, unlike for handicapped children , districts 
do not track disadvantaged children individually, 
* nor do they have individual ecjacational plans that 

will allow them to do this. Thus, .the Voc ed 

^ requirement imposes additional obligations for. 

: . tracking. , in addition, 'vocatipnal education . * 

dollars are -peanuts for disadvantaged students ' 
[ and some large districts have .not been able to 
,use these funds because. of the administrative 
burderts qf complying with the existing regulations. 

* -Second,, the tests^used to determine whether a recipient 

operating a separate specialized program'is complying wrth^the , 

^xcess cqsts provisions are unclear, ajnbiguous and are internally 

• f • . J*, t 

inconsistent ""and inconsistent with Congressional intent. The 



interpretation by .ED which permits ^VEA funds to* pay fqr the full 
costs of separate- progr&nis * -is on its face inconsistent with the 
concept of excess costs; i.e. , one can either pay for the .full ^ 
costs or the excess costs of a program/ Children in separate 



8-40 . 

programs ate^ejititled to the same level of regular state and local 
vocational educational funds "ST' they would have- received in the • * 
absence of the VEA and VEA funds' (and the state match)" then to be . 
used for the additional or excess costs. To permit recipients 
to pay for the full costs with VEA funds means that the state ^ 
"funds which would have been .used for these children can now^be 
used as 'general aid and/ or property tax, -relief . , , 

Assuming for arguments sake that ED^s interpretation of 
excess costs in separate settings is deemed to be consistent 
with the VEA , the interpretation is still internally inconsistent. 

£ 

On the one hand the interpretation provides that the^ programs may 

49/ 

be funded in full with the VEA set-'aside and state match:— On the 
other handTthe interpretation states : 

However,, the average statewide 
(state and local) expenditure, ^ 
, - per student, for handicapped persons 

must equal or exceed the average* per ■ , 

v student expenditure f° r non-handicapped , - % 

persons.5U/ ' ' \ 

. If recipients are paying the full costs of programs jfut of' tha 
VEA >funds and state match* how is it possible* to ensure that program 
participants are receiving the same average expenditure' out of 
state and local funds* as nonparticipants?, State persons inter- 
viewed either were unaware of /the ^quoted language or simply 
ignored it s S-^Those who were aware of it also explained that 

a statewide concept of excess costs 'was unworkable in that the 

• % - 

concept must be based on the 'unique characteristics of -each recipien 



£2/43.F.R. 12758 '(March 27, 1978).' 



52/ id 
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Th6 above analysis should not be construed as indicating 

an insurmountable problem of policy development. We recommepd 

1 

that the interpretations of excess costs under the VEA°b^ p 

modified, to balance the need to avpid VEA set- aside funds * * 

being used' as general t aid or property tax with the . adminiktra- 

■ tive burdens associated witli^demoiistxating compliance- \ 

The current Title I - guidelines implementing" the excess cost^ 

n t , _ _ • 1 

and supplanting provisions reflect such a balance, and should be 

used as a model. — 1 In general, the Title I regulations use 
^" presumptions "to indicate compliance with the excess costjl 
provisions, rather than relying solely on strict child-by-child ^ 
.accounting or tracing 'dollars down to the chjftd level. The- 
Title I guidelines include separate tests for in-class programs, 
•pjall-out. programs,- replacement "programs ( i.e. , separate classes' 
which-reDlace the regular instruction) and add-on programs. I 
(txerore or~ afteY school) . ^or^ example, ' the VEA regulations, could 

de -a test tohich s'jbates that a recipient will he presumed 
in .compliance^with the excess -cost provision if it' uses VEA set- 
aside funds to pay for special services which may not be provided 
with state and local regular vocational education funds, ^e.g* , 
special equipment 'or braille .books', and that set-aside -funds 
have been exhausted in the process of purchasing, special gpods 
or services. The documentation requirement for the presumption^ 
would simply b<Pto show that 'VEA -set-aside funds were used to 
^ay for these services;. , not ; documentation "that every special 



51&ee 34 C.F.R. §200.94 (46 F.R. 5146, January 19,. 1981) as 
"~55d"i£i-ed by 46 F.R. 18976 (March 27, 1981). See also, 34 
C.F.R. §201.133 and .134. 



needs child actually received the same amount 'of dollars as 
• the non-special needs 'child* Further, ED could adopt x a special 

test for recipfehts receiving less jthan a "'given amount of 
' set-asicje funds (e^, $2,000) 'Wtoio^h uses, an assurance that VEA 



funds would only be used to pay f d'rfc the extra costs- of 



ensuring equal opportunity. 
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V. Erograms, for Disadvantaged Students 

A. Introduction 

The previous sections of this chapter analyzed the 
general issue% that 'are applicable to the set-asides for the 
disadvantaged as welL-as handicapped students. The purpose 
of this section is to analyze the specific provisions applic 
able to the disadvantaged set-aside and subpart 4 of Part A 
of the VEA which provides 100 percent funding -for special 
programs for the disadvantaged. 

B. Description of the Legal Framework 
1. Definition of the Term "Disadvantaged 

T&e VEA states that* the Term "disadvantaged" means 

"person's (other than handicapped persons) who have academic 

or economic handicaps artft who require special services and 

assistance in order to enable them to succeed in vocational 

education programs under criteria developed by the Secretary 

based on objective standards and the most recent available 

. data,"^- 7 * . 

The "criteria developed* by the Secretary" $re -^et 
* * * / & " ' * 
out in? the regulation^ — The regulations define the term 

"a cademic disadvantage " to mean 'that v a person lacks reading 

and writing skills, lacks mathematical skills or performs 

beUoto grade- level. " ' • * 



W~Secu 195(16) of the VEA (20 U.S.C. 2461(16)) 
^Appendix A, 42.F.R. 53864. 
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Resu/ee ' 79 . an OVAE manual for identifying, » 

classifying and serving the disadvantaged and handicapped 

under the VEA, explains that "academically disadvantaged 

individuals do not have the academic skills to succeed at the 

time of entrance or while enrolled ^in a vocational education 

program. . , .[T]hey require supportive services or special 

programs to enable "them to meet the requirements for entrance 

n54 / 

into the pjrogram^Qr *to continue and complete the program." — 
The 'term " economic disadvantage " means family income is at' or 
below the n^rional poverty leml', participants or parents or 
guardian pf the participant is unemployed, participant or 




parent* is recipient of public assistance or participant Is 
institutionalized or under state guardianship. 

The legislative history explains that the definition 
of the term "disadvantaged" was modified in 1976. in response , 
.to widespread criticism of the previous definition which 
stated that disadvantaged meaifs anyone who has "academic, 
socioeconomic, or other handicaps that prevent ^them from 
succeeding in the regular vocational- education program/^^ 
Questions we^e raised about whetKer the person had to be in a 
regular program and fail* in that program before he or she 



^' Resuree '79 Manual for Identifying / Classifying t * and 
Serving the Disadvantaged and Handicapped Under the 
Vocational Education Amendments- of 1976 (P,L. 94-482) at 

^- 7 H.R. Rep. No. 94^1085, at 35. ' 

■ 134 ~ c _\. 
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could qualify. The legislative history also explains that 

" economic disadvantage is the clearest hardship which a 

person can have in o^der to show the need for additional 

-i * 
services" and that another clear indication of a need for 

additional assistance is that "someone is not succeeding in 

the regular academic program' in a school and risks dropping 

but of school as a result. 11 ^—' 

2. Mains trteaming — — 



the* VEA requires that states must use VEA funds, 

to the maximum extent feasible, to assist disadvantaged ; 

students to participate in re.gxifl.ar vocational education 
57 / 

programs.— ' ED's interpretation!^ of the excess costs provi- 
sion includes the following clarification regarding -the • , 

58/ 

mains training Requirement. — - ' 

The removal of ... disadvantaged students + 
from the regular education environment 
may occur only when the nature or severity 
of the. .. disadvantage is such that-educa- 
tion in regular classes with the use of 
supplementary aids and* services cannot be* 
achiero€d^satisf actorily. In order "to 
achieve this end, ...disadvantaged students 
should be placed, ^if possible, in a main- 
streamed program. 

3. Authorized. Uses of Set-Aside Funds, for the Disadvantaged 

ED 1 s interpretation of the VEA excess costs prbvi- 

sion generally describes authorized uses of VEA funds in 

59/ 

mainstreamed as well as separate programs.—' With respect, 



-'SL/secv 110(d) of the VEA (20 U.S.-C. 2310); 34 C.F.R. .§400.313 
(b). See-'also , NPRM 45 F.R. 28293 (April 28, 1980). t 

^- 7 43 F.R. 12757. (ltefch 27, 1978,)., 

^-/jd. ; See also , 34 C.F.R. §400.313. ' 

I t x O D 
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,t£ mains t reamed programs ^ -extra support 4^ provided to the 

disadvantaged students oV to the instructors in the 'class / 

This supplemental support may take the form 
of the assignment of" special personnel to the 
class, special program, modifications , or the 
/ provision of special remedial education t 

' 1 instruction, counseling, or other services to 
ft ' the handicapped or, disadvantaged students 

enrolled in regular classes . These, additional 
services may be .paid for out of Federal Jrunds 
v and matching State and local funds. under section 
HOXa) and (b) set-aside- ' " *\ 




v " With Orespejct to separate programs, VEA and state 

matching funds may be used to -pay" for the full costs of 
programs (see supra )-: — 

. Resurge 1 79 contains examples of the types of. 
services which may be funded under the V?A' set-aside: 
' Survey /Evaluations 
Outreacfi^-ftttivities 
"Identification and Testing 
"Staff Development 
Curriculum Modifications *\ 

% 

Curriculum Development 5 
Remedial Services 
Counseling Services 
4. Subpart 4 - Special Programs for the Disadvantaged 

In addition tcJ the set-aside for the -disadvantaged 
under which the state must expend at least^.20 percent of its - 
subpart 2 £basic grant) andssubpart 3 -Cprogram improvement and 
supportive services)^or*^ch^children^he VEA includes sub- 
part 4 which provides 100 percent Fe<|eralr funding for special 

138 
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programs for the disadvantaged.— Eligibility for partici- 



pation in the. special programs is limited to persons who 

* * 
because- of academic or economic disadvantage: 

» , (1) Dp not have, at the time of entrance'' 

into a vocational education program, the 
prerequisites for success in the program; 
or who • 

Cl) Are enrolled in a vocational education 
o program v but require supportive services 
or special programs to enable them to meet 
the. requirements for the program that are 
' * established by the state or the local 
" c < educational agency .61/ 

A. state must use the funds available under the 

^separate authorization, in accordance with the approved five- 

year stategplan and annual program plan, for special programs 

of vocational education for disadvantaged persons in°are^s of 

high concentration of youth unemp loyment or school dropout 

(the statute 'says "and").—' " 
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60/fcec. -140 of VEA* (20 .U.S. C. 2370); 3 1 * C.F.R. §40.0.801% The 
) term "disadvantaged** is , defined in* Sec: 195 (16X of VEA and fc v 
£he^definition, as interpreted byOE, appears in appendix 
"A of the regulations 4 and 3I1 C.F.&. §400.804. This definition is* 
identical to tfh'e definition applicable to set-aside programs. 
..-61/, Sec: 140 'of VEA* (20 U.S.C. 2370); 3 1 * C.F.R. §4O0;804(d). 
"57/' Em: further disctiss^Gn 6f this priority factor see discussion supra, chapter 
~ 63/ ll*' 3^* ,C£«R. #00 .802 (a) . In response to a comment, OE 
* ex^^lns 0 the rationale for changing "and" in the statute^ . 

to ^ryin th*e regulations.-. In-order to provide a degree* 
, of "consistency, in ihe regulations for funding those progams 
which/ require prioritizing of local ^applications, on the 
\ ; £asisr of^youth unemployment or school dropouts * (the wbrk \ 
y stucly program, the Cooperative vocational education -pro- 
gram, and special programs for* the disadvantaged^ , the < 
1 'voi&f m *a& m hiViiee*' changed to "or". Funds may .bemused in 
• / areas of neither hlfh concentration ' of youth unemployment or 
high concentration of school dropouts. (42 F.R. 53885 (Oct. 3, 

1977)). . * ' . v . 
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A state roust use the funds under the separate authorization 

' * t ■ * c 

to pay up to 100 percent of the cost of special programs for, 

. 64/ 
disadvantaged persons. 

Funds available under, the separate authorization may be used 

' in addition to funds made available to the state for basic grantsx^^ 

(section 120 of the Act) , provided , that the funds are u§ed to 

conduct special programs of vocational education .for the disadvantage 

\ 65/ 

to enable them to, succeed, in vocational education programs. 

A recent policy memorandum explains that Subpart <4 jEunds ^ 
may be used to pay all directly related costs for the sMcial^ 
progams including such costs as may .be necessary for administration , 
ancillary services , and such support services as recruitment/ 
-guidance counseling, placement, evaluation, and follow-up* 

States receiving grants under Subpart 4 must make specific 

provision for the participation of students enapllfcd in non-profit 

67/ 

private schools and must ensure that VEA funds are not commingled. 



64/ sec. 140 of VEA (20 U.S.C. 2370); 34 C.F.R. 8*100.802. 

65/ „I£. \ 

rr* - • * . ... 

66/ Policy Memorandum "BOAE/DSVPO FY, 79-8 (May 4, 1979 )". 

67/ Sec. 14(T of VEA (20 U.S.C." 2370) ; 3^C,F.R. §400 .803. 



*t.. 



13,8' 



EERIC 



.r. v 



8-49 



C. Analysis of the Legal 'Framework for the Set-Aside 
and Subpart 4 



1. Introduction 

There are four major issues concerning the set- 
aside for the disadvantaged and subpart 4 special programs- 
for the disadvantaged. 

(1) Is the definition of the term "dis- 
advantaged" clear? 




(2) What is the relationship* between the set- 
aside and subpart 4? . * » • 

* ° * . - 

(3) What is the relationship between the set- 
aside and subpart 4 programs and compensa- 
tory education programs like Title I of , 
ESEA? 

Is the VEA. legal framework specific enough , 
to maximize the likelihood that set-»aside 

d subpart 4 funds are used to fund , 
programs for a limited number of children 
which 'are of sufficient size, scope, and 
quality? 

Each of these issues is discussed below, 

♦ 

2. Definition of the Term "Disadvantaged" 

) Two separate* issues 'surfaced .regarding the defini- 
tipn of the* term "disadvantaged*, " The first issue concerns 
the* relationship between academically and economically dis-* . - 
advantaged, Sinqe the need for special sejp/ie66**in/ order to 
succeed in vocational education programs^is a -condition for 
being considered "disadvantaged", it appears that eligibility 
should be limited to the academically disadvantaged. * The 1 * 
economic status of an individual child is a relevant causal 

4 » 

factor fohich should be tatfcen into consideration in the design 
of a program, not for, purposes of determining eligibility* Even 



Title I of ESEA, with its strong focus on poverty, only uses • a 
low- income to determine which schools will receive assistance 
and jiot to determine student eligibility (which is based 

solely on academlc^di^adYantagement-)-^-- — - — — '- — : 

Congress should consider amending the VEA to conform' 
with Title I's definition • Such a change would. not prohibit 

♦ 

a recipient from using*VEA funds for wo.rk study ,or stipends. 
The revised definition of " disadvantaged" persons should 

read: * ' 

Persons whose educational attainment is 
• below the level that is appropriate for 
children of their ..age and require special t 
services, assistance or programs in order 
to enable them to succeed in vocational ' 
education programs. 

^The second issue regarding the definition is -its . 
treatment of handicapped students. As .presently, written ,^ 
the definition can, and often is, construed to restrict participa- 
tion in programs for al\ handicapped students including 
students w^th "mental,,, physical , and emotional handicaps.. M — 
'This exclusion is ^ovferly broad and has the effect of subjecting 



"otherwise qualified handicapped persons .to discrimination- on 
the' basis of handicap:- ' 



For example, a mobility-impaired child who receives a 
special physical education * may wish to ^enroll in a vocational »^ 
education program'. , Assume Ve "or she 'is academically disadvantaged 
but does nof require any special education for academic 
deficiencies f*j"ust some remedial tutoring of the. kind normally 
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provided in the set-aside program for. the disadvantaged. 
! Should- this handicapped "student be excluded fronj participation- 

in the set-aside program for the disadvantaged when he or she is 

otherwise qualified and would not be receiving needed 
™ Services vtfi <ier Tthe'^etT- asfde ~ for™"t he handrca^p¥dT"""We ' ~~ 

y\ recommend 1 that Congress clarify the situations under which 

handica^>€H^persons may receive assistance under the set- aside 

for the disadvantaged. ^ 

3. Relationship Between the Set-Asides and Subpart 4 

State personnel interviewed provided significantly 
.different answers to the relationship between the set -asides 
and subpart 4 % * With respect to the* design of programs, some 
persons explained that -the programs are identical; others * 
explained that subpart 4 monies are' used for separate, programs 
for those furthest* 'behind. All persons described the obvious 
differences with respect to matching (set-aside : yes; subpart . 
4; no) and the applicable priority considerations (the subpart 
2 funds are prioritised according to the two application , . * , 
approval* criteria; the subpart 4 funds require that priority 
go to areas of high concentration of youth unemployment >or 
school dropouts). We recommend that the set -aside "for the 
disadvantaged and subpart 4 be combined. Subpart 4 would simply • 
be folded into the set-aside for the disadvantaged. . ^ 

4. Relationship "Between Set-Asides , , Subpart 4 and Compensatory 
Programs . . , . ' 

^ ' > Under* the prlse^fe'VEA, there is no mention of the 

need to coordinate the^ provision of programs under _ the set- ^ 
aside and subpart 4 with programs operated under Ti't^e I of . 



w ESEA, although the objectives- of the various provisions are y 
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comparable*^ States report that few efforts ?are made at the, e 
state or' local level to^ bring about suchVoordinatio.n. We 
recommend that .Congress 'consider requiring coprdination between 
ttifese two Federal programs . 

5. Absence of Program Design Requirements 'in the VEA ' 



•Und^r Title I of ESEA, recipients m%st design ■ 
programs which are based on identified needs and which- are 
of sufficient size, scope, and quality to show reasonable^, 
progress toward meeting the needs of the program -participants 

•A 

These provisions are included to avoid dilution of services 
so' that even though everyone is not provided with services , 
those who receive services are ensured high-quality services . 
The VEA does not ensure that the limited resources are 
' focused; on a limited number of children." We re&Qmmend that 
Congress include in the VEA« program*design standards to 
increase the likelihood that programs will be successful. 
VI. Programs for Handicapped Students • 

A. Introduction . ' * ... 

This .section of the paper focuses on the special' 
provisions applicable to the delivery of services under the 
set-asides to handicapped students. t 

B. Description of the Legal Framework 

As explained su^a, 10 percent of "the subpart 2 
and 3 funds must be spent Ibr programs for handicapped 

69/ 

students. For purposes of the VEA, "handicapped',' means: — » 

(a) A person Wlio is : ' " 
• (1) Mentally retarded; 
(2) Hard of hearing; 
(-3) Deaf; 

. ' ) ' - ' - 



69/ Section 195(17) of the VEA .(20 U.S'.C. 2461). 
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(4) Speech impaired; 

(5) ' Visually handicapped; 

(6; Seriously emotionally disturbed; 

(7) ^ Orthopedically impaired; or 

(8) Other health impaired persons, or 
persons with specific learning 
disabilities ; and 



(b) .Who, «by reason of 'the above:- 

(1) Requires -spepial education *and 
related services ; , arid * . 

(2) Cannot succeed in the regular 
vocational education program, without 
special educational assistance; or 

(3) Requires a modified vocational ediica- 
tioft program". • 



The VEA. regulations include several provisions H 
which specify the relationship between VEA and Part B^of • 
EHA, as amended by P.L. 94^142. . 



§400.105 ok the VEA regulations sets out 



it* 



requirements under Part B of EHA that apply to ;the -admins- , 

, ; * « !•*/»■ 

stration, of programs for the handicapped under the VEA. 

The EHA provisions specify, among other things, that al\ ~ 

programs* for handicapped students* in the, state are tinder the* 

general supervision of persons in the SEA responsible for 

the education of handicapped students', that VEA funds must be. 

* v . * * 

cbnsistent with. the ^gpal of providing a free appropriate 

public education to all' handicapped children, and that all 

activities must meet the standards, of the SEA. 

«» ... 

States applying for assistance under the VEA 
must assure "that VEA funds will be used for purposes ; 
consistent with the state plan submitted under Part B of 



EHA' 



70/ 



and procedures for complying with this' assurance and av - ; 
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comparable. States report that few efforts are made at the 
-state or local level to bring about such coordination. We - 
recommend £hat Congress consider requiring" 'coordination between \ 
these two Federal programs. . . 

* 

5. Absence of . Program Design Requirements in the VEA • 

■ \ # 

4 • ' ^ 

* Under Title I, of ESEA, recipients mukt design, 
programs which are based on identified needs and which are 
of sufficient size, scope, and quality to show reasonable 
progress toward meeting the % needs of the program participants. 
These provisions are included to avoid dilution of services 
so that even though everyone is not provided .with services, 
.those who receive services are ensured high-quality services. 
The VEA does not ensure that the l,imited resources are 
focused on a' limited number of children. ^We recommend that 

s t * o 

Congress include in the VEA program design standards to 
increase the likelihood that programs will be successful'. 
VI. Programs for Handicapped Students 

\ A': v Introduction , , 

.This section of the paper- focuses on the special 
-ovisibns applicable to the delivery 'of services Under the 

• ° * 

. set-asides to handicapped students. 

• - B. Description of the Legal Framework 

As explained supra , 1J3 percent of the subpart 2 . 
and 3 funds must be spent for programs for handicapped 

%. students-/ For purposes, of the VEA,' "handicapped" means :.— r 

-* . , 

(a) A' person who is: * ■ * 

(1) Mentally retarded; 

(2) Hard bf hearing; ' , * . , '• ', 
. . ■ ' (3) Deaf; - . f ' 

^.Section 195(17) of the VEA (20 U.S.C. 2461) '. - *. • 

J* x / 144 1 • ' 
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(4) Spe'ech impaired; • - 

(5) Visually handicapped; ' • 
' (6) Seriously emotionally disturbed; 

(7) Qrthopedically impaired; dt r 

(8) Other health impaired persons, or — 
persons with specific learning 
disabilities; and 

(b) Mho, by reason of the above: m , ^ 

(1) Requires special education and 
related services ; and . 

(2) Cannot ' succeed in the regular. 
Vocational education program without 
special educational- assistance ; or* * 

(3) Requires a modified vocational v educa- ^ 
tion program, ^* 

y x > 
The VEA regulations include several provisions 

which specif/ the relationship between VEA and Part B of 

EHA, as ainended by P.L. 9*4-142. 

-•• ' 4 §400.105 of the VEA regulations sets out 
tequirements under Part B ;of EHA that apply to the admini- 
stration of programs for the handicapped under the VEA. 
The EHA provisions specify, among other things, that all 
programs for handicapped students in the statfe are under the 
general supervision of persons in the SE^ responsible for 
the education of handicapped students, that VEA funds must be 
consistent with the goal of providing a free appropriate < 



ptxblic education to ail Handicapped children, and that all 
activities *must meet the standards of the" SEA. 

States applying for assistance^under the VEA ~ 
mus£ assure that VEA funds will be used for purposes 
consistent: with the state plan submitted iirwie^ PartW of 
EHA— ^ and procedures for "complying with this assurance and a 
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description of how the program "wil/l be planned and coordinated . 
.must be included in each state's f^ye-year plan.-^ ' , 

Obligations, -for mainstreaming and authorized uses 
are comparable to -the provisions "described supra with respect 
to disadvantaged students.— Rafeurffe 1 79*"points out two 
authorized uses which are specifically applicable to handi- 
capped students. First, under subpart 2 , 'recipient s.m^make 
physical modifications to area Vocational schools forJKbility- 
impaired students. While Re surge ,'79 explains that VEA ftufis flay 

be~used for making such facilities accessible, it strongly 

' 73 / 

•recommends the us"e of state and local funds: — 



* - , ' It is. strong% recommended that State and - 

local fjinds be used for the following, purpose". 
c ,; Only in ah unusual situation .in which such " - . 
f *,1" +i : .£vad§'< are^not available" and a handicapped t : 
-» * f person .would be denied access to a vocational 
program-Whofri'l .Federal ^vocational monies be, - t 
.used-." ' To' ^fiel'^-eates^ extent possible,. 
' vocational ^dubatiori^fu|ids; s should "be .used for 
, vocational 'education programs .and services. ,| 

Construction Modificatdonjs . f or Handicapped in 
Area Vocational Softools ^Subpart 2, Section *120 
(b) (E) : > VI ' 

* * . Ramps for stvu£m£4 ^ ino T use stairs * 

. Rest room fa<kliti£s, Raited for persons 
' ' m in wheelchairs- or^'bther ^handicapped persons 



I 



1 ■ * 

Handrails in Jashroi 



as and corridors 



1 



^-^C.R.F*. §400; 18.2(f). 
^Specific provisions concerning ^mainstreaming. qflhandicapped 
students are set out in 34C.R/R. ,§400.312. 

^ Resurge '79 at 17 . ' . ? ] ' " ^ 
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The second authorized use is for equipment ^ 

Modification. ^ > " ' 

Equipment Modification for Handicapped (Part. 
'C, Section 195(1) and (7)) 

Written instruction in Braille 

Large print materials > \^ 

Signals which use sound rathes than sight 
.— for the visually handicapped 

Signals which use* sigftt rather than "sound 
for the, heating handicapped " 

. Special, safety devices , # such as guard rails, 
aroun T d moving parts of machinery 

Sensory devices % l ' 

• Printed rather* than verbal iiistructiop^ for 
the hard-of-hearing , ' 

Sound, amplification^ devices 

Note takings systems 

; - ; * # Teletypewriter ■ - 

****** r * \ . 

. Adaptations of regular equipment, such as i 
hand controls added to machines usually* 
operated by foot controls or vice verSa 

Special" desks and work tables for students 
in wheel ^chair's - - 

"C. Analysis of the Legal Framework a " 
1. Introduction , **■ 

There, are 'three major issues concerning the impl 
mentation 6f programs for the handicapped under the VEA set- 
aside. . , v . 
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description of how tfie program will be planned andNcoordinated 

* * 71 / 

must be included in each state's five-year plan.—' , 

4 Obligations for mains treaming and authorized uses 

are comparable to the provisions described supra with respect 
to *dis advantaged students*.'^ Resurge ''79 points out two 
authorized uses^ which are specifically applicable to handi- 
capped students. First, under subpart 2, recipients may make — 
physical modifications to area vocational 'schools for mobility- 
impaired students . While Resurge ' 79 explains that VEA funds mayJ 

be .used for making such facilities -accessible, it strongly ' y 

73 / 

recommends the use of state and local funds : — * 

» 

It is strongly recommended that State and 
local funds>be used for the following purpose. 
Only in an '"unusual situation in which such 
''funds are not available and a handicapped, 
person would be denied access to a vocational 
program should Federal vocational monies be 
used. To the greatest extent possible, 
vocational education funds should be used for 
vocational education .programs and 4 services . < 

Construction Modifications for Handicapped in 
Area Vocational Schools (Subpart#2, Section 120 
(b) (E) : . • 



Ramps 'for stucteitfce who canjiot use stairs 

Rest room facilities adapted for person* 
in wheelchairs or other handicapped persons 

Handrails "in washrooms and corridors 



^-^C.R.F. S400. 182(f)\ 



^-/specific provisions concerning mains treaming $f handicapped 
students are set. out in 34C.E.R. §400. 312. it 

^ Resurge '79 at 17 . w ' ' ' 
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The second authorized use is for equipment ^ 
modi ficat ion ^~ " * ^ 

* Equipment Modification for Handicapped * (Part 
C, Section 195(1) and (7)) 

. 'Written instruction in Braille 

Sat ■ 

A 4 

♦ i . kX Large prink materials 

Signal! which use sound rather than 'sight 
^for the visually handicapped * 

. .Signals which use sight ^rathf>r than sound 
for the hearing handicapped 

. Special safety devices, such as guard rails, 
around moving parts of machinery ' 

SenSory devices 

. Printed rather than verbal instructions for 
the hard- of -hearing v ' • " * 



\ 



Sound amplification devices 

• » 

Note taking systems 

» » » 

Teletypewriter 

Adaptations of regular equipment, such as 
txand controls added to machines usually, . 
^ operated by foot controls or vice versa 

Special desks and work tables for students 
in wheel chairs 



C\ Analysis of the Legal Framework 
1 . Introduction € . 

There are three major issues concerning the impl 
mentation of programs for the handicapped under the VEA set- 
aside, * _ 

k 4 ■ * . * 

149 



V 



(1) The appropriateness of the d^jgiition 
of "handicapped 11 student for^post- ' 

"secondary ^recipients. * 

(2) The relationship between funds provided 
unde^r VEA and Part B of EHA. . . 

(3) The relationship between special and 

? vocational educators in the placement of 

handicapped students in and the design, 
implementation, and evaluation of .voca*- 
* ■ tional education -programs . 

9 * 

Each of these issues is ana^yzetl below. 

2. Definition of fl|e Term "Handicapped 0 Student 

The definition of the term "handicapped" student 
is virtually identical to the definition used in Part B of 
EHA. The similarity of the v definition for secondary programs 

• * • 

is commendable. But the definition is" inappropriate in the 
postsecondary context/ The definition uses the term 
"special education" which .generally means the pro^LsiWi of 
a free appropriate public education, regardless of thfc nature 

* • *■ V 

■or 'severity of a child's handicapping condition. .Special 
education, i.e., free and pubiic,.does not apply to private 
postsecondary recipients , charging tui^ionv We' recommend that 
the definition of qualified handicapped *persofTanciuded in 

the Section 504 regulation* be included 'for postsecondary 

7 5/ " ' ^ * ■ 

program. — ' The. regulations states: • - \J\ . 

."Handicapped person." (1) "Handicipfcf^- • 
person"means any person who (d) has^a' ^ - > 
physical* or Rental impairment which sub- ^ x 
stantially limits one or more major* life • 
activities, (ii) has a record of > such an 
impairment f \dr. (ill) is regarded as ^ 
1 . /having such -"an impairment. t < n 
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' ' % t • o With J re spec t tq „postse\ondary and a 
• » . ' • 'vocational education services, a handi- a , 3 

^ j capped 'person who meets the academic . t * 

and technical standaiwls requisitejto 
'„ ^^admissionH<or participation in the . _ • 
*" .yr'ecipient' s education program or activity-.- 

3. Re'lationshd$> Between VEA^Eynds and Federal and State 
Special Education Funds. „ ' ^ 

Several state vocational administrators expressed 
a reluctance- to permit VEA set-aside ' funds to be^ used to 
provide support services fo^ handicapped students -since many 

felt -that such services were already available in the schools 

*• . •»«**. 

and were "funded* th^o^gh state and Federal special 

education progi-jams . The need to update equipment and material 

far vocational programs for handicapped students was considered 

the best.uSe of the s et- aside "funds . ^ 
« -• \ * * 

The question for Congress is whether set-aside *- 

• \ 

. funds may be used in lieu of,, as well as in addition to, Part 

B of EHA funds for handicapped children enrolled in vocational 

education programs. Congressional intent should be clarified. 

4. Relationship between Special Education Educates and 
Vocational Education Educators in the Design of 
Vocational Program6e«£fl£* Handicapped Students „ 
\ ■ t ' " 

One of the" major 'themes of our interviews at the ( 

Federal and state • levels' concerned the difficulty* of bringing 
tQgether special education and vocational" education personnel 
to design high" quality vocational education programs'. One • < 
person described the relationship aV "two guilds fightihg \* 
over turf." The vocational educators complain that, they arefr 
not involved in. the early stages of 'the evaluation and place- 
ment -process and thus individualized education programs (IEPs) 

' * r • , - 
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(1) The appropriateness of the definition , 
of "handicapped 11 student for post- 
secondary recipients. 

(2) The relationship between funds provided 
under VEA and Part B.of EHA. 

(3) The relationship between special and 
vocational educators in the placement 'of 

'handicapped' students in and the design, 
implementation, and evaluation of voca- 
tional education programs. % 

Each of' these issues is analyzed below, 
2. Definition of the Term "Handicapped" Student 

The definition of the term iT handicapped" student ■ 

* 

is virtually identical to the .definition used in ■ Part B of 
EHA. . The similarity of the definition for secondary programs 
is commendable. But the definition is inappropriate in the 
postsecondary context. The definition uses the term 
"special education" which generally means the provision of 
a free appropriate public education, regardless, of the nature 
or severity of a child's handicapping condition. Special 



education, iTe. , 
postsecondary rec' 



fr&e and public, does not apply to private 



ipients" charging tuition. We recommend that 
the definition of qualified' handicapped person included. in 
the Section 504 regulation be included for postsecondary 

-St, ' * 

program, The regulations states: * 

"Handicapped person." (1) "Handicapped 
- person"means any person .who (i)* has a 
v physical or mental impairment which sub- 

stantially limits one or more major life, 
activities, (ii) has a record of J^ch;_gn^____-1- 
i^a^cment^ot (iii^ -is regarded" as 
having such an impairment. t • 



J' 

4 V 



^.'34 C.f;'r. 1*04. 3(j) and (k)(3). l5g - 
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With respect to postsecondary and 
vocational education services, a*handi-. 
^ -capped person who meets the academic 
* - and technical standard's requisite to 

, admission or participation in the * * 
* ' Recipient 1 s education program or activity. 

3. Relationship Between VEA -Funds and Federal and^ State , • < 
Special Education Funds* ' • ^ v 

Several state vocational administrators expressed 
a reluctance *to permit* VEA * set-aside funds to be used to , ' 
provide support services for haryiifcapped students -since many 
ffelt that such services werfe already available in the schools 
and were funded through stat;e ( and Federal sp^ial 
education programs. The need to update equipment and material 
-for' vocational programs .for handicapped students was considered 

* '* * f - y* * - 

the^best use of -the sex-aside funds. 

The question for Congress # is' whether set-aside 
.funds may be used* in *lieu of ; as , well as in addition to, Part ' . 

*B oi: ,EHA % fulfils for 'handicapped children enrolled ^n vocational 

* * ' * > ' 

education programs. Congressional infcerht shoulc^be clarified. 

/ \ • - • *' . 

4? Relationship Between ;Special Education Educators and " * 

v Vocational Education 'Educators in jth£ Design- of. 

Vocational Programs for Handicapped^ Students * - 

One of the majkr themes -of our ' interviews at the 

, // ^ V. „ ■ 

Federal^and state* levels concerned the difficulty of bringing * > 

* «. • 

together special education and vocational education* personnel, 

to design high quality vocational education programs. One 

person described the relationship as "two guilds fighting 

_J = v , ^_ : 

-oveir^tu^f 7^ t ^The vocational educators ^complain that they are 

n*>t involved in the early "stages of the Revaluation and place-- 

merit processed thu# individualized education programs (IEPs) 



are often 'completed without the input of vocational 
educators. State personnel also cited to the provision m 
Part B of EHA which states' that -all programs in th| state for 
handicapped. persons,' must be under the supervision of the SEA 
persons generally, responsible ^for£diicating handicapped persons 
as causing .tension '(see supra; • 

We recommend that Congress co n side r amending -Eft 
Part B of EHA to formalize the responsibilities of vocational 
educators in the. placement of handicapped students in and the 
design, implementation, and evaluation ' of vocational education 
programs. 
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are pft'en completed without the input of vocational ,* 

* * • 

'educators. 'State persoTSiel also cited to the provision in 
Part B of EHA^which states' that all programs in the "state for 
handicapped persons must be under the- supervision of the' SEA 

« 

• persons generally responsible* for educating handicapped persons. 

4 " >■ " 

as causing tensxon * (see .supra/. * /. 

We recommend that Congress "consider amending the VEA 
Part B of EHA to formalize the' responsibilities of vocational 
* educators* in the placement of handicapped students in and the 
design, implementation, and evaluation of vocational education 
programs, i , 
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CHAPTER "9 . 

, / 
. *» 

SEX EQUITY 
r* i. Introduction 

♦ 4 

A. Organization of the Chapter 

( • "* " 

This chapter concerns the VEA's legal framework for sex 
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equity in vocational education. This introduction reviews 

pertinent congressional findings concerning the need for a - 

legislative response to sex bias^ stereotyping and.. discri^-i- ^ 

nation in vocational education; presents an overview of the 

• f 
majqr sex equity mep-hanisrog in the V EA's reg al framework; and ■ 

then sets fortiTour majo'r findings , ■ conclusions , and recommend- 
ations concerning the clarity, consistency, adequacy, and / 
necessity of the sex equity provisions in the VEA's legal % | 

framework. i • 

_ I ' " . 

The analysis is selective. It focuses first on mandatory 

expenditures of VEA funds for sex equity, i.e., the minimum 

expenditure provisions for the full-time sex equity personnel and 

for displaced homemakers and 6ther"~spefcial groups. 

Authorized uses of funds for sex equity are .discussed next. 

The-se include (1) the use of basic- grant funds under subpart 2 _ 

for support services for women and. for day care services, and 

(2) the use of -funds under subpart 3 ,for supportive services and 

program improvement.' State„..policies. afrid activities come afier 

that in a 'section that examines the provision's concerning the 

full-time personnel, the policies and incentives for eradicating 

sex,bias, the , descriptions of funds use in state planning 

documents and. the 'reporting of results of sex equity policies 'and 
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• > CHAPTER .9' 

SEX EQUITY . 

1^ Introduction 

A. , Organization of the Chapter 



This chapter concerns the VEA's legal framework for sex 

\ * * — 

equity in vocational education. This introduction reviews 

pertinent congressional findings concerning the need for3^ 

legislative response to sex bias, stereotyping' and discrimi-" 

nation in vocational education; presents an overview of the' 

major sex equity mechanisms in the VEA's legal framework; and 

then sets forth our major, findings, conclusions, and recommend- 

ations concerning the clarity, consistency,, adequacy, and 

necessity of the sex equity provisions in the VEA's legal 

framework. : \ 

* \ • 

• • J y 

' 4 * 

* £ > The analysis is selective. It focuses first on mandatory 

expenditures of VEA funds for sex equity, i.e.,^the minimum ■ , 

expenditure provisions for the full-time sex equity personnel and 

. * , 

for displaced hojnemakers and other' special groups. 

9 \ 

, " Authorized uses of funds. for sex equity are, discussed next. 

\ • ' * ~ * 

These include (1) the' use of basic grant funds under subpart 2 

for support services^for women and for day care services*, and , 

(2.) the use of "funds under subpart 3 for supportive services and 

program improvement. State policies and activities come after , 

that in a section that examines the provisions concerning the 

full-time personnel, the policies and incentives for eradicating 

sex bias, the descriptions of funds use in" state planning 

documents and the reporting of results of sex equity policies and 
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activities. The,, chapter concludes with an examination of pro-* 
visions in the "vT^A legal framework related to /local or recipient 
policies concerning sex. equity in vocational education, 

- b • .: :• • 

B. Congressional Interest in Sex Equity 

A major purpose of the Vocational 'Education Amendment s^of 
1976 was the enactment of provisions "designed to ■ overcotffe sex 

discrimination and sex stereotyping .in , all occupational programs"— 

s « * * 2/ 

and"to lead to the elimination of sex bias," — Concern for, sex 

equity, generated by testimony before, congressional committees, 
infuses \he legislative history of the Act. Examining labor 
market conditions, Congress found pervasive sex inequity, "rein- 
forced by many of the current practices in vocational education, ? ! 
and noted "[a]ll witnesses concurred that the ini^ia£ive for d N 
overcoming ... sex discrimination and sex stereotyping will have 
'to be with new Federal legislation." — ^ \ 

1. Congressional Findings m 

The House. Report documents the sctfpe and seriousness of the 



problem: - * * 

Ninenty percent of all • women work for pay at some* 
time in their, lives. f Over 33 million women — 44 > 
percent'of all women of working age-- .are presently 
working for pay, and this number comprises about 40 j 
gergent of £he- total labor force ... The^vast 
majority of * women work out qf economic- necessity , . \ 
since two^thirds of all women workers are either 
* single^ divorced, widowed, 'separated, or married 
"to men earning less than $7,000 per year. In . , 

JL/ S. Rep. No. 9^-882 at 57, . C* „ ^ / 

_2/ H.B. Rep, No. 9^-lt)81 af42. ( . ' _ '* . *> 

' ff Id. , at 21 



y i^, at; 25 . % . 
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addition, female-headed, families are on tfte ;in-*.* * 
crease in our society, and^riow constitute 11% of 
all families. For minority families the figure* A 
is much higher. * , 0 ' .* 

Despite their. presence in vast numbers,, and their pressing 

s f 
need for emj^lbyment , "women who work ... earn on the average 

pnly 60% of a man's salary, 11 u are concentrated K in lower paying 

and less skilled jobs, 11 and "have a Wxch more limited range of 

traditional occupational fields from. which to choose than 

5/ • 
men."— The House' Committee concluded "women must seek non- 

'-traditional employment if they want higher wages."— ^ 

v ' Against this background, the House Committe^examined 

existing vocational education programs and found "vocational 

education is not . . . preparing women for non-traditional work; 

r - 

I " ^ » • 7/ 

.father it tends to reinforce ... labor market patterns. 1 ^.— 

Vocational enrollments showed ^women were 

concentrated in a narrbw .range of cours^ that are 
female ( intensive and low paying ... [G]irls are 
channeled into IjoAe economics, health- and office m \" 

occupations. Boy.s are steered into agriculture, \ 

o technical, and trade and industrial programs [and] 
. . . have three times -as many job options available 

* to* them within male intensive programs as girls - - 

'have in female intensive pitograms . 8/ 

Congress Tound "vocational 0 "schools have done nothing to 
prevent programs from reflecting the general & status of women in 
society*."— Graphic^ testimony provided example after example. he 
"beliefs of parents, societal .attitudes about the -inferior 



5/ ' Id. , at 21, 22 . 
•6/ -I*. , at .22. ^ 

— j i 

7 / TH * 
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capabilities -pf women, and cultural 'role expectations act as 

constraint's", encouraging schools- to. retain, the status quo."— ^ 

Some schools -"actively 'barred students from certain programs _ 

on*the basis o£ sex."— 7 An HEW Office .for Civil Rights"" 

survey of 1,400 vocational schools showed "more -than T.,0.00 . , 

schools offer five or more vocational courses attended solely 
12/ 

by one sex." — , 

Vocational enrollment was 'not the only area in which the 

y • * 

committee found sex inequity prevalent*, - « ■ 

Staf fing^'patterns .among vocational administrators; 
and teachers tend to follow the same pattern as ^ , 
vocational enrollments ...At the highest admin- 
istrative levels women are virtually absent. There 
are no women State directors of vocational edu- 
cation. On the 56 State advisory councils, women 
constitute k0% of the ^membership . Only six ad- 

• visory council chairpersons, are women, and only 

• two advisory council' executive directors are ■ 
women. 13/ * y 

Congress, found sex bias; in still'othef ar.eas .^The, ratio of 
teachers to A students in the n?6st female intensive programs was 
less than that in male intensive programs, with the result that 
^ "women students have less instructional' time from the teacher.'"- 
nit was noted counselors "tend to reinforce sex stereotyping 
patterns," and witnesses testified to "sex discrimination in < * 

curricular materials, program publications, and testing in- 

15/ ' ' • ' * 

struments."— 



w 
w 


Id.. 
Id. 


\ 


12/ 


Id. 




13/ 


• Id^ at' 


24. 


14/ 


Id. 




15/ 


'id. 'at 


25. 
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2. . m Legislative Response * r ' , f ' 

i Both the House and the. Senate recognized the need for. a , 

legislative ipfrtiative addressing 'the multi-faceted problem of 

sex inequity in vocatfiorfal education.— ^ Different means to 

• ■ 1 

accomplish this objective, however, were proposed. 

The House bilJL recommended that the State Board of 

vocational education designate an employee or employees to 

i 

coordinate the State f s -effort to promote . sex equity. 

This employee or thepe employees should review* 
^and report on progression eliminating s^ex bias 
• / and sex stereotyping in all vocational ^education 
1 programs on the state, to make a recommendation 
to the State 'and Iqcal agencies for overcoming 
sex bias and sex stereotyping, and provide tech- 
nical ^assistance, to local educational agencies 
. - and otner public^ agencies in ^overcoming sex bias * 
and sex stereotyping in vocational education 
programs. 17/ V "~ 

The Senate bill recommended the creation' *of an office .for 



•vomep within the State Board of Vocational education or another 

£ppropri$t^ state agency. ^According to the Senate report, this 

office would assist trfie^ g^Sife ^pard* in* fulfilling the purposes 

of the Act by: ' * - 

Taking necessary action to create 'awareness of 
programs and activities in. vocational education 
designed to reduce sex stereotyping in vocati- 
ve "6nal education ^programs ; ' 



Gathering,^ analyzing, and disseminating data\on^ 
the* status of men and women students and employ- 
ees in the State,' ,s vocational education programs; 

Developing and supporting actions to carry out . 
problems brought to the attention of the office 
. through^ its data collection" activities ; ^ 



l£/ RU_ at 24; S. Hep." If o. 9^-882 at 57. 
17/ ''H.R-: Rep. No.' $4-1085 at 38. 
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Reviewing the distribution of grants by the estate 
* • Boatd, to assure that the needs and interests of 
, * women are addressed in Federally-assisted projects; 



Reviewing all vocational education programs in the 
statfe for sex bias; * , - c- 

Monitoring "the implementation of laws prohibiting 
sex discrimination in Jstll hiring, firing, and 
'promotion prpcedutfes, fa£thin' the state related to . 
vocational education*; , ~ v * 

' Reviewing and submitting-, recqmmendations concern- 
ing overcoming of sex 0 stereotyping and sex bias 
in tjie annual program plari;' . 

■ • ;> # 

Assisting local educational agenoies • and t bthjfffr , \ 

Interested' partie^ in improving voc,ation^l educa- 
x tion opportunities for women; and v ^ * * 

' . Developing an annual report on the status of women 
* '\ in vocational education programs in tfce State.' 18/ 

** 

The reconciliation of these and other differences in the 
Mils by the Conference Committee produced the present statu- 
tory provisions concerning sex equity and a revised legislative 
declaration of purpose stating Federal grants to states for 
vocational education are to. assist them € • 

To develop and carry out such programs of voca^ / « 

tional education within each state so ,as to over- ? 
come sex discrimination and sex stereotyping in- 
vocational education programs (including programs 
of homemaking) and thereby furnish equal educa- 
tional opportunities ^n vocaj^Tonal (education to 
persons of both sexes 



18/ S. Rep. No, 9^-882 at 58-59. 

19/ Section 101 of' the VEA (20 U.S.C. 2301)./ The Conference 
report states. In party . f • 

<' The managers have agreed ta add to the Act a provision 
* in the Declaration of Purpose, a provision authorizing 
'funds to hire personnel to assist the States y and * • 
» authority for grants to help overcome sex bias in order 

to encourage the" States to carry out all program of 
vocational\education in such'^a jnanner as- to be fjre» 
* - • from" sex discrimination and sex stereotyping and In order 
* to* encourage the* State to take vigorous action t^ over~ # 
come/sex discriminatibln and sex stereotyping in vocational 
* education. * • > 
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C Overview of the Major Sex Equity Mechanisms - 
K The 1976 VEA contains several categories of mechanisms or 

processes designed to help achieve congressional purposes with 
respect to sex equity in vocational education. These cate- 
gories include: Federal mechanisms, state .structures' and 
. 'processes, including mandatory* and permissive uses' of funds, 
and local processes . Each of these is descried briefly below. 

1. * Federal Mechanisms 

Responsibility for Federal administration of 'the VE/L is* • 
now ve>ste£ in the Department of Education's Office of Vocational 
and Adult Education (OVAE) which, is headed by an Assistant . 
* Secretary. To advance toward congressional objectives concerning 
sex equity in vocational education, federal administrators use 
routine oversight * mechanisms common to many Federal education 
programs,'; ■• e.g. , approval of state 1 plans, monitoring, auditing, 
and evaluation. The VEA^and it's regulations also contain other 

, , m * Si 

4 * * . 

Federals-level mechanisms oriente£ more specifically toward sex 

equity in vocational education.. . 

First, the National Advisory Council on Vocational Education 

(NACVE) must include % . * «0 

women with backgrounds and ejcperience-e in employ-' 
meht and training ^programs, who are knowledgeable 
with respect to problems' pf sex discrimination iri 
job training and in employment , including women who 
ar'e members of minority- groups and who have, in* 
addition to such backgrounds and experiences, * 1 
special knowledge of -the problems of discrimination " 
in job training and employment against women who I 
• ^ are members 'of such groups. 20/ 



20/ Section 162(a)(6) of the VEA (20 U.S.C. 2392(a)(6)-) 
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Second, the Secretary of Education is authorized to use 

some discretionary research and development funds for^con- 

/ • * \ ' 21/ ' 

traces and grants, for . "programs of national significance." — * 

• Funds provided for suck programs may be used to assist in over-| 

coming sex bias and 'sex stereotyping through'research, ex- 

* * 

' emplary and innovative programs , curriculum developments 
vocational guidance and counseling, and vocational education 
personnel trairkng, as .well as for ^activities which show 
promise of overcoming sex stereotyping and bias in vocational 
education. ^ JiThe technical criteria, for the t award of such 
fu$ds indicates that points will be given if the "application 
provides" appropriate plans^to eliminate sex bias and stereo- 

* typing in the proposed results, end products, and outcomes, and 

the proposed dissemination plans" .and if female professional 

.... « > 

2V 

staff are us£d in such projects.— 

~ Third, the "Vocational Education Data System (VEDS) must 

24/ 

include information on the sex of students. — The requirement 
for 'VEDS prnvides^ftat the Secretary of Education and the 
Administrator of the National Center J4 for Education Statistics 
must jointly develop information elements and uniform defini- 
tions for this national vocational education data reporting and 
accounting system. , ] 

Fourth, the "Secretary o.f Education is authorized to pro- 
vide leadership .development awards. to experienced vocational 



21/ Setetion 171(a)(1) (20 O/S.C. . 2j»01(a) > (l)V. ' -. • 
2^/' Id. , Section 136 of VEA (20 U..S.C. 2356). 
.23/ 3^'C.P.R'. §406. 110 (k),' (h)'^)'.^ • 

24/ Section l$l(a) (1) (A) • of the^ VE*a\|20 U-S.C. 239Ka)A> ( A) ; 
J""*. s 3^ C.P.R. §*»00.1l6(b)(l). W. S • . \ • . 
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educators for full-time advanced study in vocational education 

* * 
and to award fellowships for undergraduate study in vocational 

PR/ ^ • * 

education.— technical review criteria for both the 

awards and the fellowships indicate that equitable diatribution 

of them to males and females will be considered'.' * The technical 

review . Sriteria for the fellowships indicate that points will 

be awarded to applicants whose goals are described in relation- 

26/ 

ship to the elimination of sex stereotyping . — ■ Another* factor 

to be considered in the award of fellowships is the applicant 1 ? 

intent to become certified in a vocational t field not tradition- 

t 27 / • 

'ally open to persons of the applicant's sex.— 

State Structures and Processes > Including Mandatory and 
Permissive' Uses of Funds 

•The VEA establishes a basic grant for each state, fhe 

states are responsible for distributing the funds to local 

educational agencies and to private groups. Within this basic 

frajnewor^k are several structures and processes 3 including pro-" 

*' *■ ' * 

visions governing the use of funds , that are designed to in- 
^crease the likelihood of^achieving sex equity in vocational 
education. 

#» 

First, states must spend no less than' $50,000 in each 

> 

fiscal year for full-time personnel tp assist the State Board 

v . J . 1 - 

in providing equal opportunity in vocational education to both 

sexes and in eliminating sex bias, sex discrimination and sex 



25/ Section 172(a) and (c) of, the VEA 1 (29* U.S. C. 2402(a) and \ 
~~ (c))j 34 C.P.R. §406.301 and §406.432. j 



26/ 3^ CF.R. §40.6. 443(e). ^ • 

• 27/ 34 C.P.R. §406. 443(f). 
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* * * * 2 8 / 

ste/reotyping from all v&ca£io*ial education programs The 

< V.' * V - 

functions these full-time personnel must perform [include i (1)' 
reviewing the state five-year- and annual plans and malting . 

' recommendations concerning the programs to eliminate sex Bias; 

% ' (2) creating awareness ^programs* and activities .designed to'v 

reduce sex discrimination in vocational education; (3) 

: i 

* collecting' and analyzing data on the status of female student's 

< * . • 

and employees; (4) monitoring grant distribution to ensure that 

the rteeds and-*ir\t£rest s of women are addressed by projects 
assisted ui^der the Act; (5) monitoring all vocational edu- 
cation programs 'in, the st^te for sex bias; (6) reviewing 
Title IX self -evaluations^ (7) developing remedies and re- 
commendations " to overcome sex bias; (8) assisting local edu T 
cation agencies in their' efforts to improve 'opportunities for 
women in vocational education; (9) monitoring th* implemen- 



tation of 'laws prohibiting sex discrimination in all employment 
within the state 'relating^to vocational education^ and (10) 
making available information developed as Vise suit of- .carrying 



• 29/ 
out the 'duties of the sex equity coorcy^ator_.^^ 



Seciand^Jst^es Seeking funds under th'e Act^must submit 
five-year plaffs/ annual prq§|iam* plans and accountability 
reports' to the Secretary^ >pf*. Education. The five-year plan musrf 
•include- a detailed d^fecriptiori of the stat.e's plan to insure 
equal access for bbth sexes to vocational education' programs.. 
The plan must describe: (I s ) actions *to .overcome s£x discrimi- 
nation and sex stereotyping' in .all s,tate*and local Vocational ; 
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28/' Section -104(43) and Section Jlj20(*b) of N the VEX <<20 JKS.C* 
~ 2304(b) 4 and 2330(b)); 34 .C.F.R. > 

29/ 34 -C.F.R.- §400-75- ■ • m ' 
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education programs;' ^(2) incentives to encourage the enrollment 
of both sexes in nontraditional courses of study; (3) in- 
centives to encourage the development of model programs to 
reduce seoc bias and^ sex stereotyping itf job training and place- 

ment for all occupations; and^CO programs to assess and meet 

\^ • ' 30/ 

the needs of displaced homemakers and other special groups.* 1 — 

The annual plans and the accountability reports must describe 

the results of the state's prograjn to eliminate sex discrimi- 1 

nation and to -assure equal ac^ejss for both sexes to vocational 

31/ S 
education.— . 

T.hird, persons interested in sex equity can. participate in 
the state's vocational, education planning process because t-he 
State Board must hold public hearings on -the five-year plans, 
anrlual plans and accounts i-fity reports so that -the public can 

* * i. 

comment on goals, programs and allocation of r esources for 

' >» — 

32/ 1 • 

vocational education 

Fourth, the VEA. -requires that the governor -or the State 
Board of Education appoint. a State Advisory Council on Vocation- 
al Education (SACVE) to assist the State Board in^pjjmnji^jmd^ 



equating vocational education programs, including programs to 
overcome sex bias.^ The SACVE must appropriately represent 
both sexes,, racial and ethnic„mlnorities and the regions of the 
'state,' i.e. ,'.the council's composition must reflect "the percent- 
: age" of minorities and women-. either in the population or in , the 



* 30/ 'Section 107(b) 6f the VEA (20 U.S. 0.2307(b)); 34C.F.R: •, 
~~ ' §400.187. - - ^ ' • • - 

•31/ 2* C.P.R;"W0T2ll'rm2), §H00\24l(b).(l),-§M00:il02. 

'3J/ 3^ C.PtR. §400:165 and §400.2'07. • ^ . ' /' 

3J/ Section 105(a) of the VEA (20 U.S.C. 2305.) ; 3*4 C .P .ft. §400 . 9* . 

' ' . ; - • ' 173 
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work force of the state.— - Further, women, including minority 
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women, must be appointed to the SACVE. The women rrAist be ex- 
perienced with employment and training programs and must be 
knowledgeable about the problems of sex discrimination in 
'training and employment. Minprity women appointed should have % 

the same qualifications with^egard to the problems faced by 

• * 35/ * * 

minority women. — . ■ 

— *> * 

Fifth, the 'use of subpart 2 >funds is authorized to provide 

day care services to children of students in vocational ek- 

36/ 5 
cation programs.— Subpart 2 fund^may also be used for 

support services for women who enter vocational education 

programs, designed to prepare them'* for nontraditional jobs.*^ 

Suoport services irtclude counseling, job development, job 

follow-up support, antTiricreasing the number of female instruc- 

» / 

* tors of nontraditional courses'.— ■ Some portion of subpart^ 
funds must be used for vocational education programs for dis- 
placed homemakers, single heads -of households/ homemake'rs seek- j 
ing' employment, part-time workers seeking full-time jobs and 
persons seeking non-traditional jobs^^/ The programs must ih- 
clude' organized education and training to prepare these indi- 
viduals for employment^ courses^ in job search techniques and 

placement services upon completion of the vocational education 

• 39/ ' ~ ! „ - 

programs.— ,. • ' ( 



34/ Section 105(a) of the VEA (20 U.S<C. 2305); 34 C.F.R. §400\92 
35/ 'Id. - , ' 1 

36/. 34 C.P.R. §400.611. / • 

37/ 34 C.P.R. §400.602 and §400.603. 

■38/ 34. C.P.R. §400.621. . ' 

39/ 34 C.P.R. §400.622.- J^y^ ' . • 
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Sixth, subpart 3 funds for program improvement and sup- 
portive -services can be used for a variety of sex equity 
'purposes. St>ates may award grants for'projects designed to 

c 

overcome sex bias and sex stereotyping in vocational education 

programs and curriculum materials .—^ Grant awards day also 

be used for programs to familiarize teachers, administrators 

%!/ 

and counselors with training to overcome sex bias. — Contracts 

t ' • c 

may be* awarded for "exemplary and innovative projects" which 

must give "priority" to reducing sex bias and sex stereotyping 

42/ 

in* vocational education. — r , 

Seventh, subpart 5 funds" are to be used for programs in 
*> « 

consumer and hon^emaking* education- which must (1) encourage 
males and females to prepare for combining the roles of home- 
maker and wage-earner and (2) promote the development of 

curriculum materials which deal with the changing roles of vjpmen 

_1_ ' _ : » ' ' -437 — 

.and men in the work world and the home. — 

In addition to the above, state agencies responsible for - 

the administration of vocational education, programs mustT adopt 

« 

a compliance program to prevent, identify, and remedy d-iscri- 
f> ' v 

minat.io'n by a subrecipient Each" state agency recipient 



performing oversight functions was required to submit to the 
Office for CiviAights (OCR) by March 21, 1980' the methods of 
administration flBtauld follow in carrying out its compliance 



W 34' C..P.R. §400.793- 

Ill/- 3"4 c.p .iL # §nbo. 774. s - 

'W 34 C..F.R. 5J.00.706. . 

43/ Section 150 'of the VEA (20 U. S .C . .2380) ; 34 C .F.R.p^O. 
* 901-906. . . ■ " * ' 

44/ -This requirement was impose^ by the Office for Civil Rights 's 
/'Guidelines- for Eliminating Discrimination in Denial of 
<$ * • Services on the Basis o£ Race, Color,' National Origin, Sex' 
ERjC - and .-Handicapped." 44 F.R. k 17l62 (March 31,'1979X. 

XS5. 
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responsibilities. The compliance _ program must include: (1) 

collecting and analyzing civil rights related data compiled 

by subrec^pients; ("2) conducting periodic compliance reviews 

of selected subrecipients C3.), providing technical assistance - 

upon request to subrecipients; and\(4) periodically reporting 

activities and. findings*, to OCR. ^ OCR T Guidelines identify 

the'major decisions made 'by recipients applicable to the ^ 

• ' : i i . 

operation of vocational programs and then state that each 

decision must be made in'a nondiscriminatory fashion. The 
major. areas of decision include : (1) work study, cooperative • 
vocational education programs, and apprenticeship programs; (2\ 
admissions criteria; (3) additions and renovations to ex- 
isting facilities; (4) public notification; (5) counseling,; 
(6) recruitment; and (7) financial assistance. 

* 

* • 

3. Lo.cal Processes » 

^The VEA and its regulations do not contain many-prov-ts^ons— 
governing program operation at the 'local level. Two of the 
more significant provisions concern 'the' submission of appli- 
cations to the state and 'the 'requirements governing the compo- 
sition of local advisory councils. .. 

Eligible recipients seeking funds under the VEA must sub- 
mlt an. annual application to the state. The application must 
.meet six general cri^ria specified in the VEA. The criteria , 
require, that an application: (1) be developed in consultation 
wik representatives of area educational and training resources 



45/ 4'4 P. R., 17165 (March 31, 1979). 
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(2) describe the vocational education needs of potential 

students]^ (3) indicate how and to what extent the needs of 

potential students will be met by the proposed programs; (4) 

describe how evaluation findings have been used in ^developing 

the proposed programs; (5) describe how the 1 proposed programs. 

related to CETA programs conducted by prime sponsors; and 

(6) describe the relationship between programs proposed to bfe 

conducted with VEA funds and other area vocational education 4 

programs supported by state and local funds. 

Each local education ^agency or institution receiving VEA 

funds must establish a local advisory council on vocational 

"education (LACVE) . ' The LACVE must appropriately represent 

both sexes and racial and ethnic minorities served by the 

47/' 

local education agensy or institution. — 



D. Major Findings , Conclusions, and Recommendations 
Problems of sex dTsc£ imln" a tlon - and-sex-s^er^otypi-ng-^ln- 



vocational education have been severe, as indicated by the 
legislative history of y the VEA. 'The' declaration of- purpose in 
the VEA provides that' a purpose of tke^Act is "to furnish equal 
educational opportunities" by "overcom[ing] sex* discrimination 
and sex stereotyping in vocational ' education programs." — 
Our task has been. %o analyze the clarity, consistency, 

* * 4 

adequacy', and necessity of the legal provisions designed to 
achieve the stated ' congressional purpose. We~c'onclude that the 



46/ Section 106(a)(4.) (A)-(D) of the VEA (20 U.S'.C. 2306(2) (4) 
~~ (A)-(D)). f , / 

iLZ/""* C.F.R. §400. Ill*-' \ 

48/ Section 101 of the VEA '(20 U/S.C. 2301) . 

1/7 - ' > 
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sex equfty mechanisms and processes Congress -built into^th 
Ac^: do not 'ensure that §.11 states will "take vigorous" act 
*\to overcome sef discrimination and serx stereotyping in 

* • 1| Q / \ 

voca'tidnal education'. n — - \ ^ 4 

\ 1 / i 

The pi?ima-ry reason is that much is authorized J hut little 
* * ■ ^ ▼ . , • * J V: ^ 

is required^wit^h respect to the expenditure o*f VEA fund^ tfe 
.ci^ieve sex ^^Lty i if vocational education. 'Tlte only ex- 
pWi'tures specifically required are: (1) $50,000 for full- 
timers ex equity pe^so'pnel in each state, regardless of size, 



population, or 'the number' of school districts, and ^2^Hiot less 
than an amount the 1st; a^ M deems necessary" for Replaced home- ^ 
makers and pertain otheA special, groups . A state does not .have^ 
to%Dend VEA funds on gS*an1j£ to overcome' sex bias" and sex * ■ 
stereotyping or on Support ixe services ^r'wo'men or on other 
sex equity activities that are authorize'd-^ but not requ.'if'e'd . 
The legal provisions concerning seix equity in the VEA must Jpe ^ 
^st-rengthened-eensiderably if -congress iQna-1' intent with respect 
to "carry [in^ out all program^ off s vocational education in. sucl^ 



, _ ■ 1 j 

a manner as^to be free* from sex^iscrimination and sex stfei* 



^eo- 



^0/ 

typing" is to 'be realized.^' 



V si 



In reaching theses conclusions,, we examined the major sex- 

J \* ' ' * 

equity mechanisms and proceSsesUn the V£A f s legal; framework. 

/ S \ . i ' ' * 

Set forth 'below af»e several general observation^ followed by 

a summary .of ourfpa'j.or findings-*, cpntS&sions , and' repommenda* f 
tions. •. x - • ' 



•i»£/ H.R. (Conf.) Rep^Wo. Q^-HfO'i at 213 - 
50/ Id. . • J > ' 
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General Observations" 4 * f 

Cbngression^l purppses ^concerning <sex equity in r voca-. * 
tipnal^ education are unlikely to be afc'hieVed if 

• statutory "mechanisms for carrying out those purposes 
, are unclear, inconsistent, or inadequate* J . , 

• Clarity .an do consistency " in & the legal .provisions for 

sex equity in ,thne VEA are necessary, but not sufficient 
k Clear and consistent, legal provisions in the VEA may be 
inadequate if tjiey do not maximize , the likelihood that 
Congressional intent with respect^ to sex 'equity in ! 
vocational education will be carried out* 

4 

• • Deficiencies ill the clarity, consistency, and adequacy 

of the legal framework for sex equity in vocational 
education only account fd-r ,&art of^the inevitable 
Vjnplementatiop problems £hat occurred after the VEA was, 

• amended in 1976. : ^ 

* i • u 

• State vpcatipnal education plans that ret&at Federal 
requirements &nd .that 'are assembled, as d£mpl£ance docu- 

. jnents makfe it difficult to, determine how Federal' funds 

will be spent by local recipients to achieve- 'sex equity 
' . in vocational, education. * ' % . 

• A se 4 x equity coordinator who must perform ten functions 
with very limited -funds and little,; if any > ■ authority 
cannot realistically be expected to- achieve 'sudden £nd ' 

- f "significant change" witn^ regard to sex equity in vo- 
cational . education. ' 1 " 5 



"m Authorizing the expenditure of -Federal funds for sex 
equity in vocational education, is-mnlikely* to produce 
the ^desired results if-- state "of ficials choose to expend 

% .only limited amounts-* 9 of Federal*"' funds for this purposes 

m A legal franjSwprk for sex equity in vocational education 
that ddes- not „ require 3 ^Qc al applicant td provide the. 
— g^xefce-Hfri t h any sex equity informatio n in the Uocal ■ Jr 



\ f-undihg application does* not ftive the state* much lever- 
age to insist" on * sex equity during 'the process of f 
reviewing loca} .applidations,, s ^. 

► Fe 4 dera-1\ tolerance of state noncompliarice\with t**e sex 
1 equity ^provisions*' of the*Act is unlikely )£s> ensure that 

^Congressional purposes Vibh, respect ,tosex equity will 
* be 4chiev6d\ % I >* " " : 



Summary of Major Findings, Conclusions, and Recommendations 

a\ Mandatory .expenditures for furl 1- time sex equity personnel 

A statutory requirement that Federal funds be used to v 
support a seX equity coordinator at the state level is 
necessary ' if the functions assigned to the . coordinator 
are to' be carried out. There is 6 evidence* indicating 
.trfat. Federal .funds would no£ be .spent *fdr this, purpose 
in some states if ft v^r'e not required. Mandatory • * 
expenditures for f*ull-time sex equity persbrinel . * v 

Lon, bias, -arid stereotypy 

education. • 



sjjpuld continue If. Congress wishes to ovejagome sex 
discrimination, bias, -arid stereotyping irWlocational 



" - '-'The Tydings Amendment, which perfnits funds not obLi- 
^ gated* by t'l\e ehd of *§ne. <fiscal year to'be- carried over 
; f ©r us§ in the next fiscal year, has undercut the 
* Requirement that states spend*, not less than 550Y000 ># ' 
\ i' each fiscal year for full-time sex equity personnel*.'^ 
t We recommend that the VEA be amended to proyicfe , 
expressly that .the Tydings Amendment does not ^&$ply 
to* the mandatory expenditure- for fulO>timf sex equity 
, * . -"personnel under the VEA. k 1 . 

- , .The urfiform amount of $50,000 per state "for 'full-time 
sex equity personnel makes little sense. because it" 
fails to take into account- a 'state r s size, population , #/ 
^ and number of school districts/ We recommend' that 
this provision ^be amended-, to make .the amount o'f VEA 
Jfonds__Eesgzs^^ personnel a'' — 

"^7 -function of the size of the state's allocation under m 
'the VEA, with $50*Q00 becoming the minimum -amount 
. every state must expend. - * • 

• ■ ' ■ ■ . ^ ; - * / • ; ' : 

\) r Mandatory, expenditure Tor displaced homemikers and other 
special groups „j— 1 

f -The. relationship betwee^the requiremen ts (1) "that the- 
State fiinH\ pr»r>pr r amg f.n "flgRA&fl-^wHffi^n the needs" of 
tii&pldeeA Tiomemakers and other special groups and- (2)/ 



that 'the state expend not- less than the amount it 
deems "necessary 11 is Unclear. We recommend* that the 
relationship between these requirements be clarified* 

uthorized uses of funds : < • 



/The requirement that ali'state contracts for exfemplary 
and innovative projects give "priority 11 to programs 
and projects designed to reduce^ sex bias and sex stereo 
typing' in vocational .education is .unclear; -We recom- 
mend*£hat there be clarification of ho,w states are to 
.give such projects priority^ a - r . - 

' * 



* 

d<* Functions of the sex equity coordinator . ; . * 

There is ^overlap, among the ten functions s'ex equity 
coordinators must perform. The ten functions can be 
reorganized and consolidated into, five functions 
without losing any functions. We recommend that this 
be done 

\ • 

• -There are no clear standards concerning adequate 
performance of each of the functions thq sex equity 

/ / coordinator must per*f$rm. We recommend that such' 
. standards be developed. . . - 

e. Policies for eradicating sex bias(including incentives) * ' 

l*he provision requiring that the state provide 
incentives for eiigible recipients: (l) to .encourage 
/ the enrollment of both men and women in non-traditional 
.•courses*; &nd (2) to develop model , programs* to reduce sex 
_ ' bla*s^ atfd sex stereotyping, is unclear and" inadequate . , 

* Publicity* and.:-plaque-s~have r*ot proven to be effective 
• — -incentives. Two forms 1 of incentives appear to be 

£ffec£iv-e: (1) a set T aslcie of fur^; and (2> giving' 
\ * * priority ^o <local applications proposing to' address ' . * 

sex equity concerns. If Congress is interested in; 
effective incentives; we recommend, that Congtess • 
* adopt either 'or bqth-'of -these forms of incentives. , 

l 4 . Results of policies and activities . ■ 

r ~ r P ~ *f 1 

- * • • ' The .req,uir.ement.^ha-t™^ta-teg' -rep^t^n-^el^-arinual 

j- '' \ • p#tn the /'results" *of compliance ftitb' the -five-year t ' . 
V. ■* ■ -sfcaite plan's equa£ access poli^ie's ali4 procedures. . 

aDdears to be unclear because mast .states ; are reporting 
V/> , ' " ' activities rather than 'results .J^e recommend that/ 




'v • ■ ^results" be._de£ir^d-in outcome ~ar impdct terras and 

'! ■ - -that the s't&t'e^ jpjb ligation to report' ."results". -i<n 
'* ■ sueh terhs-be clarified 1 . x < ^ * \ % 



4 



g. Local policies ft m r , ' ' * 

" * * Ae'.p'r'esent criteri^Sor local -appli^tiftns ar.e in^ ^ v % 
. ■ adequate Jbec t ausfe th^y: <do i»t .^equirp* that a Ideal . / . 
appli'c&fclon provide 'the ^feate^ with" any information, ^ 
• .concerning the Vex equity,- situation and' activities,. *We . 
' WcoijjmenA- that ^cj^^'a.pplicatipns be ?*qiifred -to corv^< ^ |^ 
ain such /information. • / J # * "1 : ' 



taj 
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<* m ' ■ • 

II. Mandatory Expenditures of VEA- Funds 

% * 

A . • introduction " • * . . • 

This *part, of thtf chapter concerns the two provisions 
governing the mandatory expenditure A^vVEA funds for Sex ^quity: 
(1) the requirement that' 4< a state stifend not less, tfcian $5p\000 in 
each fiscal'year for full-time sexv^qu^iys^rsormel and (2) the m 
'requirement that a state spend, not less than an amount it deems 
necessary to assess and meet the ne*eds of displaced homemakers 
and certain oth^r 'special groups." * # - c 

i r O . . 

♦ B. $ 50^000^ for -Full-Time Personnel • . 

s } ; ; r 

1 ? ' . Description \ „ * 

The^VEA requires that ah? stateNparticipants in .programs 
^authorized, itfider the Act assign "such full-time personnel as may 
be. necessary to assi st iAe^&tafc g Rna r f^ l n_f^il£3JL13J i g th e pur- 



poses' of .the Act. ."51/ The ' regulations describe tljfe ."purposes of 
the Act" /is-: (1) .furnishing equal educational opportunities in 



vocational education programs to persons'" of both sexea, and (2) 
elimlnaJLjJl g^JS ^ d±sa<&mlaati,aa--^ ^ from all 



vocational education* programs. 2r-. Per sops designated to assist 

3tate Boards in accomplishing these -purposes must work full-time 

to perfottn several function's >spec t ifie"d in vhe 4 
• f * - " - V - 

The state is Required to spen'd- Vl no# ledls' than -$50, 000 ,h - each 

year of its bksic grant^ funds to support the^activiti'es .or the 



51/ Section A0i» "(b). of VEA U f S.C. 2304(b)«). 
52/ ^ C>F;R. ^400 ;?2. * ^ . ' ■ 

53/ The* functions She full r time personnel ^must^er.ftfm are - s 
* described infra] at# : 46. " - 
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personnel working full-time to carry out these functions.--^ 
The states have be err instruct€>d*that although>.$50,000 is the 

minimum amount required ,to be reserved from subpart 2 f unds ^ 

. m • ^ 

.(basic grants), thgit amount can be augmented with regular sub- * 

part 2. funds or* -with stat£ administration, monies,. 3pa£ addi- 

tional PtfTids, however, are subject' to. the relevant; matching 

requirements .of the'part'or purpose frdft which the excess fun£s 

originated. A policy memorandum explains this: 

It .is permissible to' augment the $50 ,000 ^minimum 
amount required to" be reserved from subpart 2 

funds for \full-time 'sex .equity personnel^ and re^_ _ 

ra"te"d~Tunl^ regular subpart 2 

funds or from state' administration monies. The 
4 amount in- excess of $50,000 in either case is 

subject to the. relevant -matching requirements of ; 
'* the part or .purpose from- which the excess monies 
- originate-. -Excess funds' taken from subpart ^ re- 
, quire overall matching] rather than; matching by* 
^ purpose,- wher*eas excess funds taken from state % *. 
administration reauire matching by that purpose. 
* 55/ 



The regulations instruct the states that the ■ $5*0 ,0Q0 re- 
. * 

auired to be let aside shall be used for: (I)" salaries, for full- 

• j : 
-tdme-joro f e s s 1 on a 1 .. staf-f-; — 42^^ala-3?j^s-^fe-^--s^port— s^ta f-fj — -arid— "' ~ 

• , 

(31 .travel and other expenses directly related to the! support of 



^6/ * 1 

oersonnel/in carrying out its reauired functions.^-/. 

• r- • _ " v. • - .- 

54/ Section l(54{b) and §120 of °VEA- ( 2€^ if.S.C. 2*304(b) and 2330); 

/- -3*1 C.IJ.R. §400.74.. . The comments to 'the regulations indicate 
. that t,he $50,000 is -a minimUm and not a maximum: "tfhere is 
V nothing in the Act to prevent a State from stfending more than 
\\ $50,000 -to support the full-time .personnel, but a State may 
■ v^ not. spend less-' than that ^mount. - To emphasize this p&int, 
* ' thi language ..'of .the regulation has b^en alnfended^to read f 4 not 
*• > less than'* e $^q/Ij60V f 42 .P.R.' 53868., . f' ^ * , 

55/ Policy Memorandum BOAE/DSVPO FY 79-6 (May 2/ 1979); • 
56/ ' 3 1 * .C.F.R. "§40(^74.' * , < •/ 
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" If a- state>£a±ls to obligate all of the $50, 000. by the 
end. of the fiscal' year, the Office of General Counsel (OGC)' is, 
of the opinion that the.^dings Amendment permits a state to 
carry forward into the next*.. fiscal year any portion of the 
$50,000 reserved for "full-time personnel 1 ** which is unobli^^ed 

at the end of the 'fiscal year.— / OGC . explained that Senator . 

* * *'' * 

Tyding's purpose' in 1970 when*he proposed this amendment was: 

' * * • 

To allow State and local school officials ample 
time" > in which to plan for and carry out the effi T 
• - cient expenditure of federal education, funds . . 
Because of She delays in .the passage of annual 
appropriation bills, such officials used to 'have 

• only the last 4 'or 5» months in a fiscal year in 
which they would know the amount of federal 
assistance they could* expect .for that -year. The 

, fact that unexpended funds- would revert to th;e - - , 

♦ treasury at the'end of* the fiscal, year often ( ^ 
.caused local official^ to make inefficient or " 
wasteful expenditures' in order to .avoid losing 
the money altogether. - (103' CONG REC . 1240 t ?eb 
.4, 1970.) 58V . • 




Afl ^r reviewing the purpose of the amendment, OGC concluded 

"any portion of the $50 ,000 .reserved, for the purposes of , 

sec t i otr 104(b) - of -the- VEA for -one 'fiac-al -.year which is. unoblir — . 

" 59/ 

gated may be .carried forward* i^to' the succeeding fiscal year.-' 1 — 

° : ,i 1 , x— pig *'"..»•, 

•However, OGC cautioned that AXse of>the "Tydings Amendment to carry 

* ' I > ^ \ • . t' * 



57/ — OGC Legal Memorandum, December 6, .1978* (Legal Opinions Hand- 
— ~bool< at^59-)., . ^ f |. \ < . I 

58/ The Tydings > Amendment (Section-^12(b)' of GEPA ' (2(^U.S.C .' 

• 1225(b))' states i\, >"■' •• t \- ' * > £ • - *• 
• ^ Not withstanding "any other f proMs ion- of ;.law, unless en- • . 

• •'actei in specific limitation" of Xhe' provision of this" . 

' ' subse~ciion, any fWis from appropriations t9 carry out ^ 
• any .programs fo "which .this JJitle. is. applicable during . 
. any fiscal years'... which ,are not' [^ligated.and expended , 
by educational ag'e'rfcles o»* iif§£'itutl®ns prior t« the - 
* beginning of the fiscal yeaR^Suc'cee&ing the fiscal year, - 
' ; for which such funds were .appropriated shall remain 

. . ' available for: obligation and expenditures by such 'agen- 
cies .and 'institutions ;during - su|.h s'ucc-eed^g fiscal year, 



-/ 
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over part of the $50,000 for full-time personnel would not. ^> 

* * , ■* 

e:^pe the staters -failure to perform- the required functions 

Although* this result -is likely, to be* beneficial to 
thoa^" States which experience difficulty in gearing 
up /or^the section 104£b) requirements, it^does^hot 
relive the States from their responsibility of M 
carrying out each function each year. £0/ . • 

Failure to appropriately obligate* this amount oyer * 
the Tydings period translates into a violation of 
the Act, regulations^ and*each State's assurance in 
its State plan. ' * ■ ' _ r 

2. Findings, Conclusions', and Recommendations d 
TJiis section' presents, findings., conclusions, and recommen- 

4 

dations with respect to: (a) the effect of the Tydings Amend- 
A 

ment; . (b) the necessity for a mandatory ~ expenditure; <gf£nd (c) 



the effect of a -unif c^pi dollar amount for all states. 

(a) The ^effect of the* Tydings Amendment — Two of th^ four 
s fllkfce s llrtcJoidecU ij^j^p— ^ujjjy^^nt -^-h-A-n -^5A-j Q§0- in one — 



*9 

gi^caX year (FY 78) and carried the balance f6rward to the 

These facts were revealed by MERC/Qs 



,4 * succeeding fiscal year. 



V 



£SU id. :afc lfiflL 



^ $1A , The same'OGC legal, memorandum spelled out the ^consequences < 
<* • of Tailing to obligate diirihg the Tydings period that portion 
,^ S "of" the? $50^,000 that was carried over: f ' /■ 

s \ m i - Our understanding o*f *B0AE policy on this, matter has been 

' 2nd 'continues to that unobligated set-asides fjjinds : . . 
r^s. , ^ ( i.e.- j $50,000) 'lapse in* revert to the Federal/Treasury . 

/' „• *Vln addition tcF-'this penalty,, the VEA* and GEPA prov"We a^/ 

% f ' iegal'basis for ot^h^r penalties whenever the Commissioner . v 
i • finds ttyat. there is a failure to comply substantially ^ j 
- with the provisions of the". Act. , BOAE is currently study.- • ^ 
t * . ing the feasibility of' resorting -to'- withholding 4 of 2wA\ [ - 

, 'in ^rtiole_ tir in part, suspension and termination, proq^j, ^ n '* 
' dures,. and cease' arid des^st^ctrderst In sum, the only- 



v 



relief a State. hpBfc expert wouiLa* appfear to be & legislB- 
* tive exemption from. the $50-,0u0 requirement since the«*» 
^* Commissioner l£cks legal* authority^ to -waives this re- 
qUi-reirient . { - * \ , C $ 

- ebus -• — ' — - — — , — 
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^ completed in 19t9,« one of which* indicated that a state., had 
carried forward almost $40,000, "as allowed by the Tydings. 
Amendment." Vocational education officials in these states 
indicated that although" the* requirement to 'spend "no less than" 
$5*0,000 'to support the activities of the, "full-time personnel" 
was unambiguous, the real 'effect of the Tydings.- Amendment "was 
to allow a state to expend less than $50, 000. a year. 
• f As^a resuLt of these findings i we conclude that* the legal 
Drovision requiring that a state °spend "not less than" 
$50,000 each^rear of its .basic grant funds for "full-tirfe 
personnel" is clear. 'However, it is not clear s that Congress > 
intended to oermit 'states to offset this mandate by the } 
Tydings* Amendment which permits a 'state to spend -'less tlwi 
*$50,^}00, per year and carry over the unexpended amount to [the 
next fiscally ear. , W e j^i^ommen^^ *. 



Dr'o vide 'that' ihe?£!-y dings Amendment does not. apply to the 
"« mandatory expenditure for "full-time personnel" required , by thp 



VEAV . 



" ~~ \ - 1 ~7'"~H?5 PTKe" necessity for a 'mandatory expenditure -r-State 

* * * * * 

^ officials responsible for sex- equity in vocational 'education- 

struck a common thejne in interyiews:- Absent a requirement for . 

^ „ S mandatory expenditures for full-time personnel, there would) / * 

. ] % be, in 'some" states,- little, if,any, state money spent to .support 

full-time De^ionnel working on -problems of .sex bia£, sex st^rfeo- 

typing, ^and sex discrimination in vocational e*ducation. In. , 

*othej states, respondents indicated, there wc^ld be no s*ate ' 



funds expended for such purposes if the VEA did not require 
it. Sex equity coordinators in the states included in the 
stmdy Relieve tRat a legislative provision mandating ex- 
penditures for full-time sex equity "personnel is necessary 



j 

' if the Federal government wants the present ^activities of the 

> sex equity coordinator^ to continue-,. 

We conclude that a statutory provision mandating the 
expenditure of funds fofr "full-time personnel" for sex equity 
• is necessary if the statutory purpose of furnishing gqual 
educational' opportunities in vocational ^education programs to. 
persons of both sexes and eliminating sex discrimination' and 

^ 0 . - 

sex stereotyping fojr all. vocational education programs is to 

> ,#e achieved.' Wfe recommend that the mandator^' expenditure of 
?EA basic grant ^unds for full-time personnel to address sex, 
equity problems in vocational education be retained and that 
the. panel? ion <for failure to satisfy the mandatary expenditure 
requirement be sufficient to deter rioncompliap&e . This would 
mean/ for example, that , OVAE 'seek a cease__ancL 



from the Education Appeals Board or seek withholding of general 

* * * ■> • 

funds Tor administration. ' •-* 



(c) . The effect of aTunif ornT^oIIa'r amount' for all- states — 
" StatA vocational- educationjbfficials. interviewed questioned. 

the adequacy' of , the legislative provision mandating that each 
Estate- spend' "no less than" $50,000* to support the activities of 
^ the "full-time personnel.'". They indicated that the set ; amount 



V ,• ; . ^ r^lBT 
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failed to ta£e into account differences among states*, such as 
the size and population of states, as well as the number of 
school districts. \^ 

Given the .brgad sweep of the tep mandate^ functions of 
the "fullAtime personnel^ 1 seyt equity coordinators interviewed 
thought 1 the amount of $50",uuu per yra; was .liisu-ffi-eieBlo — — — = 



^irticularly when they are expected to perform each *of the- 
functions each year. Sex equity coordinators interviewed, 
indicated .that an alternative to the s%t; amount of $50',000 ger 



state? sho-uld be* devised to recognize the, differences among 
states . . £ ; ^ 

We conclude .that the uniform 'dollar amount of $50,000 per 
state does *not make -sense because it fails to take ,into 

< A « 

account such critical differences among the states as size, 

peculation; and number of ^school districts. We recommend -that 

" x *«»■•.. 
the-VEA be amended to provide that the mandatory expenditure 

for sex equity should be a function of the size of the ^Federal. 

VEA allocation to .'the State , -with ever% state required to t 



expend at ''least . $50 ,000 . » . ' i 

* * * > 

* C. Displaced Homemakers and Other -Special Groups 



-its Doooriptl oa- 



•A state must use funds under its basic grant to provide ■ 

s> • * 

Vocational education programs for displaced homemakers and f 

other special groups, including: (?) person's whp had been home- 

'• ■*• 
makers' but .who now,' because of dissolution of* marriage,, must 



t 

% 
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62/ 

seek employment; -¥ (2) persons lacking adequate job skills 
who are'-single heads of "households; b (3) "persons who are ' 
currently homemakers and part-time workers but who wish to 
pecure a full-time job; and (4) women and men in jobs tradi- 



• tionally considered Jg}ds ffer persons of their sex and who wish 
to seek jobs traditionally thought* of "as j'dtjs Cor 'the opposite 

. ' A 1 minimum expenditure, not defined as an .amount of dollars, 

/ is required/for such programs. A state ; must expend not less 



than the amount "it deems necessary for each fiscal year from 
the funds available under >thfe basic grant * . . for special 
urograms ' and' placement services which arje tailored to' meet the 

needs." of displaced* homemakers apd other sjp^cial groups. — ^ 

~* • * * 

-^In accordance -with policies and procedures in its five- 

year-state plan, the state must fund "programs ... to assess' 
-and meeVt'he needs" of displaced homemakers - and ot her special' 

groups.— ^ According to QGO, an assessment of ne^ without 
■ ;sftecia ±**ctraree3^ requ i rement , . 



7 



o - 
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. ; 62/ The comments to the Regulations state: [t]he term \disso- 
lution ot marriage 1 -is not to.be interpreted pnly in the 
^strict sense of divorce. Vpcational training ^is available 
* to the homemaker who 1 has experienced a separation , annulment 
'or any bther^type of dissollut*ion o'f marriage." 42 P. R. 53883 • 

63/ Section 120(b) (1) (L) of VEA (20 U'.S . C . * 2330(b)'(l) (L) ; 34 
C.F.R. §400.621. " ~ 

^^?7^34 C.F.R. §4Q0.502tb) . . The comments to the regulations 

.Ibdicate that subpart 3 funds for program improvement and t 
support 'services may not be used to meet m therrequirement for . 

" . use of subpart 2 funds for displaced homemakers and other 

* # V special' groups. '42 F.R. 53866. 

65/ 3lTc.F.R. §400. 622. See 34 C J .F.R. §400 . 187 (jb) , 

, ' t S ' ' 

* * • « <* 

' ' '~~~1'89 ' ' • " 



It is our vJLew that a needs -assessment of these 
target; populations does not satisfy either the - 
statutory or regulator^ requirement for special >- . 
courses of vocational education which offer special 
instruction in how to seek employment. This view, • 
r ~< however, would not stop the States from supplement- 
ing their course offerings with a needs assessment. 
66/ ■ \ ° ' , 

The programa A must include (1) . "special " courses for these 



persons* to learn how to seek employment, and; (2) placement 
services' fcjr thesfe pepsoVie once jthey complete 'the vocational 
^education btjd grain".— ' In addition, thes^ programs^ must include 
organized educational n^^i^s^'iTCire^sary to prepare" these * 

special groups for employment, including acquisition, mainte- 

V ° ' r * * • 68/' . ( 

nance, and repair of instructional, equipment . — f 

A policy memorandum issued by £0AE clarifies the options 

• * .« « 

available to states regarding the "-design of programs. The memo- 

randuto makes three point,s/ First*, spates may mainstream the 
''special groups' so^ long, as- the ^programs, in which, they are main- 
streamed satisfy the requirements described above* Second, the 
"overall program developed by the 'state should address how tl?e 



following- needs will be. me^4 (a) needs for vocational in- 
struction? (tp needs for instruction in how to seele employment;' 
and (c) need^for placement services. Third, if the individuals 



66/ OGC LegalJ^mor'andimi^_iLe^a4i_nRihions Handbook '-at 161. A . 

state' may not' satisfy the requirements' for "special" courses 
or instruction fcy providing regular vocational .jiiucation 
programs without special courses .or instruction' in 'how to 
.• seek employment for displaced homemakers -and o$her special 
groups. 42-P.R. 53866 (9 & A No. 29). 

§£/ 3k C.P.R^§^»00.622 # (b) < ■ . _1_JL_! 

68/ 3^ C,'.F.R> §{100. 622(a).. ' • . . " »' 
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to be served are either disadvantaged or, have other needs 
wh;Lch reveal themselves in assessment, then tuition support^ 
amojig .other things, should^ be considered as an appropriate 
mechanism for meeting those needs. States should encourage 
tKe 'marshalling of resources from other sources, before using • 
YEA funds. ^2/ . . 

2. Findings, Conclusions and Recommendations - 4 

State vocational education officials Interviewed ex-" 

( 

. pressed different understandings* of the extent of tl^' obli- 
gation, i.e. , .they were unclear about the relationship between* 
(1) the requirement- for a st^te to spend "not less than! the 
amount it deems necessary"?-^ aAd (2) the requirement that the 

state must fund "programs ... to assess and meet the needs" of 

x 71/ 
displaced homemake!rs and other special groups. J — An exchange 

- of correspondence between BOAE and a State Director of -Voca- 

tional Education illustrates the problems one state encountered 

* $ 

i fin this resp ect. t _ : . 

\An Apri3 y4| ^L979 BOAE'-s lette-r to the State Director* firs^ 
criticized the lack of pnogres? and demanded remedial action. 



€9/ — Po li c y M e mor a ndu m-BOAE/BSyEO-gY ^ 9"5 (Ap gi i ' 3 0/ 1 979^ 



70/ IPT^Tf'.R. §tOD75P2tb"rr 



71/ 34 CP. K. "W0.662. 

— * e , 



^30- 



• 0 *• 

According to 'the annual plan, programs for 
displaced homemakers are^still in the assess- 
ment and planning .staged Ther^ are no organ-- • 
ized programs to prepare groups for employment ; 
special ^courses on how to.se^ek employment; and 
provision of placement service, as the regula-/ 
tion requires-. , * A ^ \ 




Action. Requi red ; 

~^ - , x 

Revision to the plan describing the cotSrses and 
services -funded to date to fulfill the require- 
ments of the regulation . • . * 

» ■ • A subsequent BOAE letter in September, 1979 expressed 

* " r ' 

continuing dissatisfaction with the state's "general confusio 

' surrounding the use of money for displaced homemakers" and 

. * * ■ ' 

again demanded remedial action. - 

' x " i "•' -"X •■ • ; 

[The state's] response. . x fails to], provide the* . 
requested- remedial "action. The response..-.- . , . * 

simply repeats the FY ' 79 plan ' s • objective for 
displaced homemakers and other, special .groups: ^ 
to determine the irfjmber of individuals involved 
* and the 'types of programs requested. By FY- 79 . _ 

. . .states should have iunded the/ mandated _ . ' «*r 
activities reqliiredr~by~thtr Act-. — Y^fe--i-t-is still 



V unclear ■ if the, state funded organized programs • > » 
to prepare these groups, for employment; •s^eci.a'l ^ 
prcjgrams on how £o seek emplbymenjt and/or place- \ 
ment services were not mentioned ^n FY 19 . 

Bas^d on the 'above and tHe~l^vTe^^f~tlTe-F^-8©™-— - 
plan, the. . .program for displaced homemakers 
and other special groups still needs extensi-v|t . 
clarification.' .. . ,There is general confiwsiolf ( 
• surrounding the use of money for displaced home- . 
makers iri that"' the, FY ,80 plan , never described 
the specific programs for>^ displaced homemakers, 

a nd i t is not evtm ■c& ax^hayth. e^ ' * .^ro yic u iT — 

.for displaced homemakers is beyond the assess- 



merit stage in FY 80.. 

Required Act-ion 

\»iie state" rn^sT specify in the7TY-8Trplan exactly £ 
from whit source Cs> money for programs for 
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displaced homemakers ,is derived and what, if any, 
actual -services (see section 104.622) are being - 
provided to the populations described in. 10 4. 6^1 . 



Similar observations were noted in the quality review of 

the' state' s^ FY : 80 plan. 

We are concerned that [the state] is still* at 
the stage of identifying displaced homemakers. 
The state should have completed such assessments 
by how and be describing substantive programs • 
for displaced homemakers. The accountability 
'report describes no results or benefits to the ' 
displaced homemakers or the other special* 
* * groups. * — 

The State" Director responded to BOAE in October, 1979 by 

saying that the state's preliminary assessment showed separate 

programs were not needed for displaced homemakers. , * 




The assessment conducted during FY 19 78* an&^19 79 
indicated that^ r the need for separate vocational 
education pro^r.ams 'does not exist; The assess- 
ment indicated that thte d&splaced homemakers and^ 
ojLh€r special groups ^fere being served in exist- ' 
ng vQcatidi}al& (education programs . The [$20,000 ] 
.is to provide for additional services and. ' 
activities within existing programs for this • * * 
sp'ecial- group. 

% _ * « 

. \ « +. * 

The State Director went on to say thdt state would try to 
identify displaced homemakers in regular .programs .and assess 
their "additional" needs. *V . 



* TTOflftJg^FY" 19 W/^ffe* «re^ attempting ^to^ircient-i^y -the-* 
displaced homemakers and other special gfoups\ which 
are currently being served in e existdilg programs. 
In order td be accountable through the reporting 
system, program deliverers tfave been contacted 
in an at'tempt to*collect -information concerning 

'the programs, services and actiyities currently- 
provided for this, group and ,an assessment to 
determine the additional'' needs which are* not* 
being met. 



' 193 



Ttte displaced homemaker 1 s section of this state's 19 80-81 
annual/ program plan indicates that it ( is still -assessing the 

L. I ■ , _ 

need.s/of displaced homemakers. The plan contains the follow- 

• • . .. * 

mg, pbjectives, 

; / m\to determine the number of displaced homemakers 
J / ' and other special groups in need of vocational 
training programs pursuant to the Act; 

... 

• to determine the status or training programs, 

• services and activities' presently provided 

• for displaced homemakers and other special 
• ' groups ; and 

• to determine .the types of additional training 
programs, services and . activities necessary to 

* # - meet the needs of displaced homemakers and 

other special groups pursuant to the Act* c 

.Based on the above findings, we conclude that tjie scope 

e » 

of the obligation to fund programs to "assess and njeafc the 
needs 1 ' of displace*d;homemakers at a level the state "deems 
necessary" is unclear because it is interpreted differently 
among the states in the sJtuciy. Further, the mandate tt> "assess 
. the fteeds" of displaced homemakers is inadequate because it 
lacks standards to determine what constitutes an acceptable 

needs assessment. 

« 

We recommend-* that (D'tfhe scope of the state's obligation 
to as-sess and meet" the needs Qf displaced homemakers and to 
fund programs at the level the state "deems necessary" be cla- 
rifled, and -(2) standards be developed to indicate -what 'con- 
stitutes a satisfactory assessment of the- needs of displaced 
homemakers and other special groups. 
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III. Authorized Uses of Funds v 

.• -r~N - 

- A, Int roduction * , 
^Thi^ part * discusses authorized i^es of funds for, seJc 
equity under* subpart* 2 (basic grants) and under subpart 3 



(program' improvement and supportive services ) 



v. 




B. Authorized Uses Under Subpart 2 

r \ ' • , : . . • ' ' 

1. Dfcscriotion . 

• i ^ 

a. Support services for women — A state may^use funds 

under its basic 'grant for support services for women who enter 

vocational education programs designed to prepare individuals 

for/ employment in jobs- which hav-e been^raditionally limited to 

fen when such services are described in its approved^ five-year 

state, plan* and annual program plan.- 1 — ^Support services to be 

j provided include: counseling, ^job de-velopment , and job follow- 

• uo support. « x ' ^ \ * 

The^ scope of counseling services .includes: 

Counseling women entering and" enrolled in non- 
traditional programs on the nature of these 
' programs and on the ways of overcoming the 
. difficulties which may be encountered' 'by women 
,in.theste programs. Counselors may furnish 
suppQrtive v services to assist students in 
"adjusting to the new employment requirements . 73/ 

• • * • • •. . , 



■ "72/ .Section 120-(b) (1) (J) Of VEA (20 U.S.C. 2330(b) (1) (J) ) ; 34 
. =C.„F.R. §400.601-603; and §400 .50^(1 )( 9).. 
• 73>.. 3TCF.R. §400. 602(a). *~ . '• 



ERJC ' ^ ^ 
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Job development ^services are described \in the regulations 

' , . N \ • . \. . ' ' t >^ 

as follows. * * , 

J* Programs and activities V in the arfa o'f job .<~~ 
development *' include the provision of materials 
-and information concerning the worlfl of work 
* .which present women students entering, enrolled 
in, or interested in nontraditional programs 
the options, opportunities, and range of jobs v 
* \ available in. these nontraditional fields. Job ^ 
^development support Services may also be carried 
put through bringing persons * employed ' in these 
~ * nontraditional fields Into .the schools, as. well ^ 
as providing Opportunities N for womerr students to 
visit tha work 'place of business and industry 
so as to afford them a clear * understanding -of 
the fiature of the worfc, including an under-. x 
•' standing of the work setting in which these 

jobs are performed.-^ ^ , - 

Job follow-tip* support services „ * 



mat 



*„~^ be provided to assis.t women' students in 
finding* employment" rfelevaijt to -their training - t 
and interests. . Follow-up Services: may be 
provided to assist students in the work- for£ey 
and dealing with barriers which women tffie* in " / 

« working in these nontraditional areas. \ 

In' addition, funds may be u£ed to increase, the number 

of women instructors* invplved in the ^training of individual^ 

in^ programs which have traditionally enrolled mostly males^ / 

"so as to provide supportive examples for .these women who/are 

76/ ' ' • 4 . f ; . 

preparing for jobs. n , \ ; m ** * 

i • 

7£/ 34 C.F.R. §400.602(b)v • .-f*^ 
75/ 3 1 * C.F.R-. §400. 602(c). ^ , f •. 

76/ 34 CvF.R, §400.603- . - 
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The comments to-the f^nal regulations emphasize the * 

importance of support services in realizing congressional 

intent with respect to sex equity. 

One the major conclusions reached~by Congress 
"during its two years "of "hearings on the 
' Vocational Education Act is^ that* the inferior 

position which women now hold in the labor market ». 
is reinforced by the type of training programs 
* available to and selected by* them Consequently , 

the legislation was drafted- in a way to attempt^ ' , 
to solve the problem. One of the key provisions 
, on this matter incorporated dnto the >Act was the 
f** * . section 120(h) (i) (j) program of support services 
* for women. 4*\ , " % \ ' ■ \^ • 

- ' N * . • • • ' * . 

b/ Day care services — A s,tate may use tfUrtds* under its ' 

\ * * ^ 

* basic grant to provide day care services for children pf 

« * - ' » 

students (both male and female and including-TSingle parents) 

* irrs^ecoRdary and post-secondary vocational "'education pro- 
grams, when such services [are included in the approved five- 

7ft / 

year state plan and annual program pl^n; — . 

Day care services must be for the purpose" of providing 
appropriate care and prote.cti'on ojf infants, pre-school and 
school ^age children in order -to afford .students who *&re 

parents 'the opportunity* to participate, in vocational education 

\_ 79/ " ■ « • ' 
o^^<^p^Qgr-3JIi$ thrl^^ < < _ _ 1 : : 



The question -and- answer sec-tion following the regulations 
explains that day care centers may be established in the 



ERIC 



77/ 42 F.I}.. 53882 1 . ; . * . 

78,/ Sect ion 120(b) (1)(K) of VEA (20 U.STC*. 2330(b) (1) (K) ); 34- •« 
~? C.*F.R. ■ WO, 611-612 and 3 1 * C.F»R. §400?502(c) (10) . _ ' \ ' 

' ^7-9/ ' 31 CvF.R. §400. 612(a). . • ■ ' 

^ . ' - . 197 . • ~ 



§ • * 
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schools and may seWe as /a learning laboratory for training 



students in employment in child care Y opctipat ions .— ^ Day care' 

i " % v 

pro-ams funded under subpart 2 are governed by the Federal 

3 x 4 * ' 81/ 

Interagency ^Day Care requirements ,(45 C.F.R- Part 71X- — 




V 



2. Findings, Conclusions, arid Recommendations . . 

\ . State vocational educatiort administrators interviewed 

indicated that the statutory and regulat-Ory provisions con- 

cerning the uses of funds under subpart 2 for support services 

for women,* and for day. care services-jtfere *clearly understood and 

* * * • 

posed no interpretive,, problems . There was no uncertainty about 

whether basic grant tunds could ^be- used fo.r counseling, j.o^ 

* ■ \ • 

development, job foll^ow-up support, and increasing the number 

o€ .women instructors in programs 'enrolling mostly m^les * v 

* ** * - 

Sei equity .coordinators interviewed emphasized "the 
necessity for support services and day care services, but 
-questioned whe^tfter states jallpcated a sufficient amcmnt of 
funds for ".^hes? "purpose's. 1 * ■' . ' \ | ' % 

Based' or* th\ above findings,.^ cortplude* that . the -legal 

%> . 

provisions authorizing the use of^ subpart 2 funda for support 
§ervic6s for women *and for day care services are clear aftd arfe 
nec^essaryj J - * ' ■ 

Since the authority tb use 'subpart 2 funds for support 

services for women and for day care services \z clearly under- 

» ' * . * - 

stood, and is necessary, we do, not recommend changes to the 

» ■ ,• ■ • , 

legislation -or- th'e^regulat ions i'n this respect.' To the exten# 

^ . • . * • : I 

80/ 42 P. R. 153866. % ' ' «♦ ' . , • 

'81/ ..^ C.F.R'. §400. 512(b) . ♦ '• , 

' " ; v * " J 3 •/ - • 
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•that Congress wishes to increase the amount of basic grant 
funds being allocated by the states to support services fo: 
women and to day care services, Congress should require 

» » 

rather than permit funding fdr this 'purpose.- 



, C. Authorized Uses Under Subpart 3 

1. Description , , 

Subpart- 3 funds can be used. for program improvement and m 
supportive services. t ' > 

a. Supportive "services — Subpart 3 authorizes the funding 

of specified supportive services; nagiely , voca tional guidance 

* • / 

and counseling, vocational education personnel training, sta$e 
and- local administration and grants to overcome sex bias afid 
sex stereotyping. The House Report explains that the support 
services dBscribed above are the only supportive services 
authorized under subpart 3 : . .This limitation is "meant to 
achieve greater accountability for the use of funds by pro- - 
viding specific authority for them with resulting reporting on 
their us-e and by eliminating any general or vague authority 
for activities". "— / The House RepoSJCalso explains that all 
of the above supportive services are authorized, ^but not re- 
quired, except vocational guidance and counseling which must b 

go/ ' 4 f 

funded to a -certain extent.— ^ * 

* 1 * Gujrflance and Counseling v ~- The state must use not 
leas than' twenty' per€nsnt*of the Federal funds available under 
suljpar't £ to-su^pdrt vocational -development guidance' and coun- 



82/ -H-.R. Rep. Nq. 9^-1085 at .'Vqo 
83/'- Id.' . ' * ' 
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* 84/ 

seling programs, services, and activities. — The expenditure 
of funds for this purpose must be in accordance with the 
approved fiv'e-yfear state plan and annual program plan. Subpart 
3 funds made available to a state for vocational guidance and 
- counseling m ust b e- us e d to support- one or mare-^o f the f o ll ow i n g 



eight activities: v 

(1) initiation, ' implementation and improvement of 
high quality, vocational guidance and counseling 
programs and activities; 

(2) vocational counseling * l f or children, youth, "and 
adults," leading v to a greater m understanding of m 
educational and vocational options; 

• ■ ' , * ' h 

(3) .provision of educational and j^b placement 
programs and follow-up services, for students in 
Vocational education and -for individuals preparing 

* for 'professional occupations or occupations 1 - 
requiring a baccalaureate or higher degree.. < 
Follow-up services provided to baccalaureate or - 
higher 'degree students must be ohly # for students 
enrolled on or after October '1, 1977; 

. - ' (4) vocational guidance and couhseling training 
designed. to acquaint guidance ♦counselors with 
(1) the changing work patterns of women, (2) ways 
of effectively overcoming occupational sex stereo- 
Htyping, and (3) ways of assisting girls &nd women, 
in selecting "careers sol'ely on their oqcupational • 
needs and interests/ 'and to develop improved \ 
' career counseling materials' whidh are free; ; \ 

(5) vocational ^nd educational .cour\seJLin*g. fo£ y 
youth offenders and # adults in correctional 
■institutions; " ' 

iS) Vocational guidance and counseling for persons \ 
of limited English-speaking abilities;. °' • - 



8V Section 134(a)- of YSA (20. U.S. C. 2354(a)); 3^ C,F.R. 
§400;762fe) . ~ ' •« 4 
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(7) establishment of 4 vocational resource centers 
to meet the social needs of out-of-school individ- 
uals, including individuals seeking second career's, 
individu-als entering the job market late in life, 
handicapped individuals from 'economically depressed, 
communities or areas, and early retirees; arj£ . 



(8) leadership for vocafci6n-al guidance and pxplor- , 
ation programs at the local level. 85/ < ' * 

Recipients of funds allocated by thg state for programs, 

services, and activities listed in (1) and (2) above, must 

use these funds, insofar as is practicable: 

C ' i 

(a) to bring individuals with' experience in v business and 
industry ,' the professions, and other occupational pursuits 
into schools as counselor^ or advisors for students; 

(b) - to bring students into the work establishments of 
business and industry , 4 the professions, and other occupations- 
to^acquaiht students vith the nature of work accomplished^ 
therein; and „ 



/ 



(c) fro enable guidance counselors to obtain experience in 
business arid industry, the prpf essions # , and other occupational 
pursuits which wij.1 better enable' those counselors to carry out 
their guidance and counseling duties .-86/ 

- Personnel trainincr^ The state may use subpart V 

funds to "support vocational education personnel training 

• jay „ ^ • . 

programs. The purpose of vocational education personnel, 
.training is to improve the state's vocational education:, programs 

and th^) services which support those programs by improving the 
• qualifica tions of - persons serving or preparing to serve in 

vocational educatipn programs. / ^ 



85/ 'Section 134(a) of VEA (20 U.S.'C. 2354(a)); 34 C.F.R. £400., 
762(a) T 763. * <. • 

86/ Section 134(b) of VEA (20 U.S.C. 2354(b)*); 34 C.F.R. §400.7 

87/ Section 135 of VEA (20 U.S.C. 2355); 34 C.XR. §400.772.* , 

88/ 34 C.F.R. §400.771. " ^Ql 



■ To' be eligible for support specific training programs 
and projects must be in accordance with the general plan .for 
vocational education personnel training as set forth in the 

approved five-year state plan .and annual program plan .for- , 

-89/. _i ( — * — 



vocational education. — 

The State Board may make- grants or contract, .in accord- • 
ance with its five-year state' plan and annual program. plan, in 
'support of both training and retraining programs and projects 

) * 

to pr6vide: v ^ % ; 

(1) both ,pre-service and in-servic*e education; and 

(2.) both regular* session (academic year) institutes 
, ' - •• and short-term institutes., £Q / v - 

^ ■ : 

- ■ * 

' ' Training may be provided to persons serving or preparing 



to serve in vocational education programs, including teachers, 

administrators, supervisors^ and vocational guidance and 

• counseling personnel.^ Withi^Ii*^ set out in the regula- . 

... • t, - 

tions, eligible participants may receive stipends and allow- 

- . . . - 

ances for other expenses. r j • 

' The VEA and implementing regulations 'list a -number of 
examples of the types of training programs which may be § 
° supported under subpart 3. The list includes, for example, 

/ 



-7 




9 



89/ -Section 130(b) of VEA (20 U.S.C. 2350); /3* C.Fljf **00.772 

90/ "section 131 of VEA (20 U.S.C. 2355); 3* C.P.R. §A00;775 ; 

91/ Id.; 3^ C.P.R. §100.773.. , 

92/ Id.; 31 C.P.R. S10O-.776. 
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training 'of retraining in vocational education in n^W -and 

emerging occupations and in-service'- training to overcome sex 

stereotyping in vocational education programs, J ^ ^ / 

• - . • Grants t6 o vercome bias and , Sex stereotyping -. 

■ — ? 



Subpart 3- funds can also be used for grants to overcame "sex 
bias and -sex stereotyping. • • t t '< 

The expenditure of ' funds .for\his purpose must be in- 
-v- , ^ . 

accordance with the appro vedjive-year state plan and annual ^ 

^ * 

program plan. The plans must describe the types of projects 

* s 

to be funded. u 

•The regulations provide examples of the type- of .projects 

that , may be- funded r . , , 

• Research projects on waVs to .overcome sex, bias and 
sex stereotyping in vocational educational programs; 

• Development "of curriculum materi/als free of sex 
stereotyping; ■ "•..,•*. 

• Development of criteria for use in determining 
whether curriculum materials are free from sex 
stereotyping;-,' . 

• Examination .of current curriculum materials .to 

assure that they are f*ree of sex stereotyping; and 
.-*."' - «»•«. -» • . . 

*• Training to acquaint guidance counselors K • admin is - 
' trators, and teachers with ways o.f effectively 
'* overcoming sex bias and sex stereotyping, especially 
in assisting persons in selecting careers according 
to their interests and occupational needs rather 
than according to stereotypes .96/ 



1 * * 



93/ Id/; 3^ C.F.R. §400.774.- / ' .• 

9_4/ Section 136. of. VEA. (20 U.S.C. 2356); 34 C.F.R. §400.-791.. 
95/ Section 130(b)' of -VEA (20 U^C. 2350(b)); 34 C.F.R. §400 

.792. • v^,- . ' * 
96/ 34 C.F.R. *§ 400,. 792 (a) -(e) . 1 * 



ric s 



20.3 



' The .comments to the regulations indicate that other .types ' 
6f projects may be funded, and that ,' insofar as "programs to ** * 
overcome' sex bias" . fall, into the category* of '"support or,/ 
improvement of vocational education programs," they may be t ? 
funded.21^ ■ . • , * • ' • , • d - ' 

b . Program improvemeht — Subpart 3 funds &qt ^.program s * 
improvement, may be used for -research,^ exemplary and* innovative^ 
programs, a*id ^ufrriculum ♦development . To expend subpart 3 
funds, for program' improvement , a state must establish 4 Research 
Coordinating Unit <RCU).2§/ .with respect -to research, a RCU msfr ' 
use subpart 3 funds 'directly or. by contract for : (1) applied 
research and development k in vocational education; "(2) "tejcperi- r 
merjtal", developmental, and pilot programs and projects designed 
to test ^the effectiveness t of research findings, including pro- 
grams anh projects to overcome/ problems of sex bias and sex ^ ' 
stereotyping*- *(3) improve curriculum materials for presently ^ 



*funded programs in vocational education and new curriculum 
materials for new and emerging job fields, including a review and 
revision of any curricula developed' with subpart- 3 funds \o ensure 




97A 42 F\R". 53885^ 

The ctimment states: " - . j 

. 'The activities listed in §100.703 are intended to be 
-example js>' and the list is. "riot* exhaustive . Section* 13ti- 
. s of the Act, which authorizes grants to overcome sex 

bias and sex stereotyping, Tails under subpart' 3 , -jf; 
Program Improvement and Supportive Services; therefore; 
* funds used under this section must go for support or 
improvement .of vocational education programs.- Insofar 
as* programs to overcome gex bias faill into this 
category, they may be r supported by funds under this - 
section. * \ $ 

98/ .31 C.F.R. §M00.703('aV ' * , ^ 
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^ 4 

that such curricula do not reflect stereotyping based on se*, 



race or national origin; (4) projects in the development of 

new careers and occupations; and (5) dissemination of the 

99/ * 
results of^he contracts.— 

> '** * » 

With regard to exemplary and innovative programs the RCU 

may use subpart 3 furtds directly by contract for: 

» * 

(1) 'programs to develop high quality vocational cedufc'ation 
programs fpr urban centers with high concentrations of econom- 
ically disadvantaged individuals; unskilled workers; and 
unemployed individuals; 

(2) programs to develop «tr'aining opportunities for per- * 
sons in sparsely* populated rural areas; and individuals 
migrating- from farms to * urban areas; 

(3) programs of effective vocational education for 
persons of 'limited English-speaking* abilities ; 

(4) establishment of cooperative arrangements between 
puBlic education and manpower agencies,, designed to correlate 
vocational education opportunities with current and projected 
needs of the labor iftarket; 



(5) programs designed to broaden occupational aspirations 
and opportunities for youth, or youth who have academic*, 
socio-economic,' or other handicaps; and 
" . • 100/ 

v (6) dissemination of . these contracts. 
* • 

flowever, all RCU contracts for exemplary and innovative 

projects must: . „ ^ s . 

"f* (X) give priority to programs and projects designed to 
reduce sex bias and sex stereotyping in vocational education; 
and . . 

" % > * 
5 



99/ Section. 131(a) of VEA (2.0 U.S.C.* 2352); _ 34 C.F.R. §^9<5VX5 

Section 1321; 
§400. 706(a) . 



100/ Section 132.1a) of VEA '(20 U.S.C." 2352(a) >; 34 C.p/r. 
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« ' (2) make provision for the participation of students 
enrolle'd in private non-profit schools, and also ensure that 
Federal! funds will not be commingled with state or local 
funds. 101/ \ 

The state must indicate in the annual program plan and 
accountability report covering the final y-ear of financial _ 
support by the state for any exam]Dlary and innovative program: 

(1) the proposed disposition of the program when Federal 
support ends; and ■ ^ 

(2) the" means by which successful or promising programs 
will be continued and expanded within £he state. 102/ 

2. Findings, Conclusions, and Recommendations 

State vocatior^a^ education officfkls interviewed indicated 
that the legal provisions concerning .supportive services 

(guidance and counseling, personnel graining, and grants to 
overcome sex Bias and sex stereotyping) were generally clear 
to them, i.e., they understood what was authorized with 
respect to the funding of different types of projects. 

In the program improvement area, however, there was 
uncertainty regarding the requirement that all RCU contracts 
for exemplary and innovative projects must "give priority to 

*.' « 

programs and -projects designed to reduce sex stereotyping in 
vocational education" (Section 132(b) of the VEA; 34 CFR 

* - 

' §104.706 (b) tl) )<•• 'The interpretive issue concerned the meaning 

" ' \ 

/of the term "give priority". State vocational education^ 



101/ Section 132(b) of VEAo(20 U.S.C. 2352(b)); 34 C..P.R. §400 
706(b). m 

••102/ Section 132(c) of VEA (20 U.S.C. 2352(c)); 3*1 C.P.R. §400 

707.' ' ' * * * 

206 , 



of ficials indicated that ^ they understood* the intent clealrly, 
but did not understand whether there was any one best w4y to 



realize that intent. In none of the states visited was ttoere 
a' clear written policy defining what -it meant to "give jpriority 
One state's approach involved having the sex equity coordinator 
review every drafts-request for a proposal and "sit on Review 

* \ p * ■ ; ' . v . I 

committees scoring proposals submitted for contracts for exem- 
plary or innovative ptograms. Another state was .unable to- 
explain how "it gave "priority" to programs designed t/o reduce 

: * * ' I 

sex bias and sex stereotyping when it awarded contracts for 

• . ... . - • ■ ■ . / 

examplary or innovative programs, A state official in a differ 
ent state candidly admitted that "no real preference" was' given 
to programs designed to reduce sex bias and sex stereotyping. 

Based on the above findings? we conclude that (1) the, 

legal provisions authorizing the use of subpart 3 fund^ for 

i 

supportive services ate clear, and (2) the requirement that 
every c6n tract for exemplary or innovative programs using 
program improvement funds under subpart 3 must "cfive priority 

to programs to reduce sex bias and stereotyping? is ambiguous 

" 1 . " / 
and' interpreted differently by different states. We 

; . ;rV* . - 

'recorS^end that the .ambiguous meaning of "give priority to 
programs designed to reduce sex bias and stereotyping" be 

'.cldtified so that states wi^Ll understand cl£aijly what is , 
expected of theni in terms, of awarding contracts for exemplary 
or innovative programs .using program improvement funds under 

'subpart' 3. 

. ' \ * . 1 
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IV. State Policies and Activities / f * 

A. ' Introduction 

This part discusses certain' state policies and activi- 
r ties concerning sex equity* Included among these are.: (1) 
the functions of the full-time sex equity personnel; (2) 
policies- for eradicating sex bias (including incentives);-' 
(3) descriptions of the^ uses of funds in state planning docu- 
ments/, and (4) descriptions .of the results of state policies 
, and activities in state planning documents. • , V 

• • B. The Functions of the' Full-Time Sex Equity Personnel 



1. Description 

.Persons designated, to assist Stat'e Boards in furnishing 
equal* educational opportunities in vocational education • 
fjrograms to persons of both sexes and in eliminating sex dis- 
crimination and sex stereotyping in all vocational education 
programs must perform the following functions specified in the 

: VEA: : _ 

. (1) take, such action.,, as may be necessary to, create aware- 
ness of programs and activities in vocational education that 
are. designed to reduce sex stereotyping in all; vocational edu- 
cation programs; • ' 

(2) gather, analyse, and disseminate data on the status 
of, men and women, students, and employees in the vocational - 
education .programs of that state; 

(3) develop and support . actions to c'orrect^any problem 
brought to the attention' of sflch personnel 'through activities 
carried- out under (2); 

(4) revi'ew the distribution of grants by the State Board 
to assure that the inte-rests" and needs of. women are addressed 
in the projects assisted under the Act; 
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%5) review all* vocational .education* programs in the state 
\for sex bias; 103/ - \ * * - > 

(6) monitor the implementation 'of laws prohibiting sex 
'discrimination in^all,?hiring^ firing, and promotion proce^- 
dures within the stat'e relating to vocational education;- 



t 4 

103/ OGC interprets this provision as requiring a comprehensive 
review 'of all programs and suggests that the requirement 
could be iiiet if the state reviewed local applications 
against standards 'and criteria designed by the sex equity 
. -coordinator. The OGC opinion states: 

The' language of the above quoted regulation 
requiring a review of all programs is derived 
verbatim from Section" 104 (b) ( 1) (E) of the VEA. 
Th£ legislative History of the VEA also empha- - 
sizes that the full-time personnel ^must review 
the progress of the State in eliminating sex 
bias and sex .stereotyping in alii vocational . 
education- programs* (House Report 54-1085) . Thus, 
it is readily apparent that Congresg intended a 
pomprehensive review of programs rather 'than a 
cursory review 'or one conducted on a sampling ^ 
basis. * • 

'* The burden imposed by this requirement on the 

full-time personnel from the more populated states 
undoubtedly causes concern I For Instance/ how can 
the coordinator from California or New York possi- 
biy review all of ttie vocational programs in the 

• £ State each year? We would suggest in response to . 
. this problem that if a State lacks sufficient 
personnel or resources to conduct a review of all 
programs * the full-time personnel should be encour r 
aged to implement a management system whereby the 
State^ during its approval process .of local appli- ' 
cations / would examine each local application in 
* accordance With the stand&rds and criteria designed 
' by the full-time personnel. This process would/ in 
our view'/ assure that each program funded in whole 
or in part^by the State took into account the full- 
time personnel's mission of reviewing all programs 
to eliminate sex bias\ * 

Legal Opinions Handbook at 160. 



1 
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(7.) review and submit recommendations with respect to. 
-the* overcoming of sex stereotyping and s f ex bias' in voca- 
tional education programs for, the five-year state plan and. 
its annual ^program plan; 104/ *: « 

' * * , . \ '/ 

(8) assist local educational agencies *and other in- \ 
terested parties in the state in improving vocational 'edu-~ " 
cation opportihiti.es for womefi; * ,\ * • * 

(9) make readily available to the State Board, the 
State and national advisory councils .on vocational education, 
fc£e state commission on the status of women, the commissioner, 
and the general public, information developed as a result ctf 
carrying out the duties of the full-time perso^jH&l; 105/ 

The VEA regulations added a tenth function: 

(10) review the self-evaluations required by Title IX. 

106/ 



10W Section 104(b)(1)(G) of the VEA, (20 U.S.C.. 2304(b)(1)(G)) 
\ retires a review of the annual program plan ^nd account- 

lability report. 34 .P.R.. §400 . 75(j 3" requires that the 
five-year plan and annual prpgram plan be reviewed (with 
^recommendations) "prior to theiy # submission to the 
J [Secretary] , for approval,- 11 but neglects to include a re- 

^ view of the annual accountability report, which is 
required". by the Act/ * ^ 

, 105/ Section' 104(b)(1) of VEA ^20 U.S. C. 2304(1); 34 C.F.R. 

$400.75. The 'regulations frequently, use the terms "sex 
discrimination, 11 "sex bias," and "sex stereotyping." 
These terms are defined in 34 C.F.R. §400.73. 

106/ 34 C.F.R. §400.-75(1). The Secretary of Education h^s 
. proposed that the Title IX sel£-evaluation function be 
deleted from the VEA regulations. 




\ 
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to create "awareness of the Title IX 



was also added in the regulation-. 121/ 

The state is required to select full-time professional 

personnel by matching the qualifications of the applicants 

with the responsibilities of' the job.l2§/ The state must 

h&ve at least one professional working. full time to eliminate 

sex bias and sex stereotyping in vocational education. 122/ 

It is unacceptable to employ personnel full tjme who work 

less than full time on the elimination of sex ^as*.H2/ The' 

personnel hired do not have to be directly employed by the 
111/ * 

State Board. for example, the State Board may contract 

for personnel to assist the State Board so long as the con- 

tract specifies that the personnel work full time to eliminate 

^sex discrimination and sex stereotyping.!!^/ 

A state is not .free to, pick and choose, among the'func- 

tions each year. There must be annual activity' for each 

function. An OGC opinion explains :% 

'Unless thpre is activity annually in^ a^^Jr ten 
functions' enumerated in Section 104.75(a) through 
(j), the State will be considered as being in sub- 
• stantial non-compliance and subject to either a - 
suspension or termination of Federal payments in 
$ fc accord with Section 109(c) -of the Act. '113/ 



107/ 34 C'.F.R. §400.75(0^ ' t " 4 - 

108/ 34 C.F.R. §400.72Cb)T \ 

109/ See 34.C.F\R. §400.72 and §400.75. - 
110/ '42 ,,F.R. 53868. . 
111AJLR. (Conf.) Rep. No. 9^-1071 at 215; 42 F'.R. 538£5. 
'112/ Id^ • . ■ 

113/ OGC Legal Opinion' (January. 5, 1977). • \ 
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/The regulations 'provide that thT\50 5 000 ~*set aside to 
. * v 

qjarry out the ten functions must be used for; 

-Salaries for full-time professional sta£f ; 
(2> -Salaries f»or support staff; and ^ 

(3) Travel and other expenses directly related to 
the support of personnel 'in carrying out the 
functions- 114/ 

'■ > , 

A BOAE memorandum indicates that no. Federal requirements 

say how much of the $50,000 reserved for the sex equity co'ordi 

nator must be .allocated to particular functions, but that 

states'-may supplement the $50,000 from certain other sources.' 

Since each of the ten functions must be 
carried 'out "each year, the State must decide 
on the amount of funds to be spe^ht for any 
particular activity. If the $50,000 figure 
is insufficient to perform all ten functions, « 

' the State may supplement this funding level 
with (1) Federal, State, or local funds* 

'charged to- administrative costs pursuant to 
administrative costs pursuant to section ' ■ 
• 120(b)(l)(0) and section 130(b)(7) ,»or (2) 
Federal funds available under section 136 
(Grants to Assist in Overcoming Sex Bias). 
115/ 

' The same BOAE memorandum also establishes a general 
standard for when activities of the rs&ne quit y coordinator may 

be supported with Federal funds. 
* 

With respect to '.the issue' o-f whether activ- 
ities undertaken by the-'full-time personnel may 
be, supported with Federal funds, the governing' 
principle, is whether the proposed expenditure 



— « • f " 

114 / 3 1 * C.F.R. §400. 74(b). 

115/ DHEW/OE Memorandum from Charles H. Buzzel, Acting Deputy 
. Commissioner, BOAE, to State. Directors of Vocational 
- Education (March 29,1978). 3** C.F.R. §400.76 authorizes 
states td use funds available under* section 130 (program 
improvement and supportive services) of the VEA "to* 
support studies" necessary to carry out the functions. 



2 12 



9-51 



directly' suppofts "the accomplishment of one or „- 
more of the ten functions , For exaiftple, the 
full-time -personnel must "take action neces- * * ' * 

• sary to create awareries§ of programs and acti- 
vities in^vocational education designed to 
reduce sex "bias and s^x stereotyping in all i /• ' ' _ 
.vocational education programs, 11 (104 „75(a)>. 
In order' to satisfactorily perform this ftdnc^ ^ 
\ < k tion, t the full-time personnel are reimburseable 
" from the $50,000 set aside, 116 / . * x 

2. Finding's, Conclusions, and Recommendations^ 

We found significant variation in administrative arrange- 
ments^made by states to perform the functions of the sex 
' equity coordinator and in. the degree of emphasis" accorded tc\ . 
different functions in 'different -states . • All_ sex equity 
coordinators interviewed indicated that a-ma3or portion of * ; 
their time was spent creating awareness of sex bias and -sex 
stereotyping in vocational* education programs through work- ^ 
shops, seminars, and the dissemination of information. We 
were also informed 1;Hat considerable time was spent monitoring* 
and reviewing programs, but it was unclear what effect this 



Two major. issues emerged from our review of state yocar 

tional education documents and our interviews , with sex equity 

* j — m 

coordinators and state ^vbc^tional education officials: , 
(a) the degree of overlap among the categories of 
activities in the- ten £unctions; and * 

■ '({>) the lack of clear standards concerning "adequate « 
performance of the functions.. . . / 



*ERJC 



116/ Id. The memorandum also provides guidance with respect 

to trie use^ofishe $5-0,000 for workshops and consultation. 



- » n 9-5.2 . * ' . * * - 

. , * , - ' v • © • * 

* ' . * *; " < * • 

a'. The degree of overlap among frfre categories of * - ■ 

activities 3,n the ten functions —The regulations "specify, ten 

functions j^hich-must be "performed *bjr the sex equity coordi- ; 

nator K . ^he categories of functions x and the language used to 

describe them in the 'regulations are 'derived from th,e Act- 

All the sex equity coordinators interviewed, indicated that 

* '» « * * » * 

there was 'some degree of overlap 'aptong' fehe functions, althoii^h 

they disagreed on the extent to, wh^ch ttaey considered this to^ 

be troublesome . ' There was general agreement .^hat if ^13, the 

. * * * °* • . * - 

present activities. could be reduced into fewer functions, it 

would be an improvement. . " 

* * j ' * * * * - 

Our analysis of the current t'ep -functions specified under 

34 C.P.R. §400.75 indicates that* these "responsibilities -could 

,be< reorganized and consolidated into 'five; separate functions* 

The revised structure would be" as' f ollc$Ws*> *^ 

t Monitoring Activities - The following aptivijtie's will - 

be monitored by sex equity ..personnel': all vocational- 

education* programs (including work-study, cooperative voca- 

-tional education, 'apprenticeship, and placement) withif /^hfk^r 



state for- sex bias (§400. 75(e) ) ; (b) all\hiring, firing,- and 
promotion procedures Within the state relating to Vocational 
education .(§400. 75(f)) ; and the distribution of grants and 



contracts by the State Board (§400. 75(d) )'. 



\ 1 . . 
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# Rev&ewirtg ^Information , yicl Data - The f flowing infor- 
mation an& data will be selected, and reviewed by sex equity 
personnel: (a) data [on the status of men and' women students in ^ 

-vocational education programs .of . the state ,(§ 400 .75 (§0); 

->(b) data on the status of men and women employees in vocational * 
education programs of the state" (§ 400.75(a)); (c) self-evalua— j 
t-ions required by Title IX (§ 400 .75 (i)) [This, would be deleted 



/if the review of Title IX self-eva^u'atiorrs is dropped from the 
regulations ] ; (d) the ' state 1 s ^five-year ■ and annual program 

pftans and annual accountability reports will be reviewed •by the 

' ■ i" 

sex equity coordinator and recommendations concerning o^ercomincf 

sex .bias with reppec^t to such plans and reports wiljL be made 
to -state vocational officials prior ^to the submission of these 

plans and reports .to the Secretary for approval (§400. 75( j )) ; 
and (e) the distribution 'OS grants .and contracts by the -State 
Board tp assure that the interest's and^needs of women are 
^addressed"' in all .projects, assisted under the* TEA (§400. 75(d) ) . 

Information Dissemination - Sex equity personnel 
.shall dissemj^nate data on the status of men and women students 

and' employees ,in vocational^education programs of the state and 

* j 

other information concerning 'sex bias iTT vocational Education 
to the State Board \ the State Advisory Council, the National 
Advisory Council on Vocational Education, the State Commission 
on the status of women, and shall make available to the generals 
public, including individuals and .organizations* in the states 
'concerned about sex bias, in vocational education, the same ■ • 
data and information ;W00; 75(b) and (h)). 



- « 
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. • Technical Assistance - Sex equity personnel shall 
^ssist locai education agencies aftd other interested parties 
in- the state in improving vocational education opportunities - 
for women .(§400. 75(g) ) > wj.th such. assistance including ' 
actions necessary to create awareness .of programs and acti- 
'vities in vocational education designed to reduce sex bias 
and. sex stereotyping in all vocational education programs 
■and assisting .the- State Board in publicizing the public 
hearings on the state plans (§400 .75(a) ) . 

'% # Remedial Action - Sex equity personnel shall, develop 
and support actions to correct problems brought to their ^ 
attention through the J performance of, the sex equity functions 
and. through studies necessary to carry /out the functions, in- 
eluding creating awareness or the Title IX complaint • process 

(§noe. 75(c)). . * 



9 



* b,. ■ Th e la&k of clear standards concer ning adequate- 
performance -of functions — There was little consensus among the 
.sex equity coordinators interviewed' about what constituted 
adequate performance for each'^f the functions. One sex^ 
equity coordinator discussed the^ MERC/Q process and indicated 
that although MERC personnel inquired about activity for each ^ 
.of the functions, there seemed fo f>e a lack of clarity' about 
'what was considered adequate performance of a function. 
( ~* We recommend that clear^tandards concerning adequate per 
' formance of each function be developed../ This will' help sex 
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equity coordinators understand what is expected of t^hem and 
jnlll also assist . monitors and evaluators in determining 1 
whether there 'has been adequate performance • of eachpof the 
functions. 



J 



C. Policies for Eradicating Sex Bias (Including In- 

* - -cent ives) " > ] - 
: — - * 

$ • 

1 . Bescription 

- Each state in its five-year plan must set forth policies 
and procedures which the state' will follow to assure equal 
access to vocational 'education programs by both men and 

women, including: ^ t * 

* * * * 

(a.) a detailed description of such policies and v pro- 
cedures-, and ' , 

(£) ^Actions to be taken to overcome sex discrimination 
'and sex stereotyping in all sfate and local vo- 
cational education programs. 117/ 

In addition, the plan 0 n&ist set forth incentives adopted 

by the state for eligible recipients to: , • \ 

- (a) ^encourage the enrollment ^pf both women and merj, in 
* nbn-tr^4itional' courses ^of study? a f nd 

(b) develop model programs to reduce sex -bias and sex- 
stereotyping in training- for and placement in all 
occupations, 118/ 

The requirement that the state five-year plan must set 

forth •policies and procedures that will include .incentives to 

eligible -recipients io reduce "sex bias, as .described, above y 

has been the subject of a BOAE pjgl icy ^ memorandum^ This" policy 



117/ Section 107(b) of. VE'A (20 U.S.C. 2307(b)); 3* C.F.R. 
~ §400.187. ® \ 

118/ 3^ C.F.R. §400.187. . . ... 



a 



t 
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memorandum was issued "to clarify the controversies' sparked* 
by use of "incentive" in the regulations in 'lieu of the 
plural "incentives" In -the -Act. The following is the "com- 
plete "text of the^discussion" section, of the policy memo- 
randum-: • -* . . 

' The legislative history of Section- 107(b).(AMA).(iiU 
indicates that the' Senate-.argued f or / . . . incen tx^t 
be provided to local education agencies to develop mbdel 



Welfare report numoer jt-ooi, ->i j.~>r~> ^ , r-e, — ✓ 

However, the ben ate receded to the Hcfcse version of 
this section which was more expansive and ^dent;ical to 
the wording now found in P.L. 9A ; A82.- . Report number 9 A- 1085 , 
of the Houte Committee on EducatWand Labor (5/ A/76) , 
states on page 128 that the plan shall .set .forth . • • - . 
Skives! to be provided to local educational agencies < . 
so" that such agencies will (D encourage thte enrollment of 
both women and men in non-traditional courses , and <I« 
develop model prbgrams to ^reduce sex stereotyping-^ all . 
occupations . ^ found in ^ u lation • 

104 7875) (2) the legislative history of .this section 

V - 2 clearly indicates that the intent of Congress 
was to make provisions for a plurality of incentives to 
encourage .as a minimum an. incentive for each,, both the 
enrollment of men and-women .in non-traditional course of , 
3y and tne" development of model programs tcT reduce 

Stet '°^ be. a parrof ]. 

the Five-Year' Plan, any change in the incentive PaekagJ 
must be made. in the annual update of that Plan. innerent . 
S the Act is the notion that the incentives must be 
actively operating in an effective manner to stimulate , 
chaise Finally, the incentives should possess a measur-, 
able S quallS since the results of the incentive packages- 
must be reported in' the Annual Plan as ^quired by 
Action 108(b) (l)(C)(ii). ideally ^hose incentives. , . 
which are not producing the desfVed impact will be - 
damped or eliminated; altogether and ne« incentives ■ 
will- emerge as part of the annual update. / ■ ^ 
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While the Act does, not provide a description of 
•suitable incentives, the Bureau of Occupational and 
Adult" Education does recognize several types of incentives 
that appear to meet the intent of Congress. * Acceptable 
'.incentives can take the form of fiscal inducements, 
.'which make funds available to those local agencies which 
prepare innovative ^programs to deal with sex bias. There 
" ' may also be nonfiscal inducements which encourage local 
agencies to undertake programs desired. 119/ 

v 

Based on the above discussion, BOAE concluded that there 
must be at le'as"t,one incentive, for each of the purposes man- 

a * m 

dat^a: (a) model programs; and (tj) the encouragement of male 

and female enrollment in nonrtraditional courses of study. 

BOAE also defined an incent-ive as an effectively operating 

stimulus or catalysjt to reduce sex bias, stereotyping, and 

' ' ' / 120/ 

discrimination, in the vocational education program. 

The Assistant Secretary for Vocational and Adtilt 
Education has taken the^position -that? the Department of 
Education ^nnot require a particular incentive, however 
desirable it may be. In-response to a formal complaint - ^ 
alleging, among other things, that a state's incentives con- 

G 

sisted largely of plaques or publicity, the Assistant Secre- 
tary said: ' .• . ,< 

% » 



119/ BOAE* Policy Memorandum, BOAE/DSVPQ FY 79-12 (July 23, « 

" -1979-)/ A^Notice of Proposed Rulemaking indicates that the 

. '« ' term" "incentive" in the regulation will be changed to 
: • "incentives" so that ".the regulation will clearly reflect 
the 'statutory requirement that States- offer more .than^one 
incentive, to eliminate . sex bias and sex stereotyping. 
.45 P.p. -28288 (April 28, 1980). 

120/ Id. " " ' . * - ' ' r . * ' 
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While the Department encourages the use of 
monetary incentives by the State to motivate 
change in enrollment patterns and the adoption 
of modfel programs, the law does not specify any 
particular incentives, but rather refers to • 
incentives in general. Thus, the Department 
cannot « require a particular kind of incentive 
however desirable it may be. We will continue 
* to encourage ^the states to adopt the most effec- 
tive incentives. We agree that incentives 1 
adopted by' some states appear to provide greater 
inducements than others. ' We can only advocate, 
not ^require certain types/ 

^DAE has indicated in a Quality Review several possible 
incentives that it considers acceptable: 

* • Credit toward teaching certificate renewal 

for attendance in workshops which address the 
reduction of sex stereotyping;* 

' • Special funding for, model programs under 
Section 136 of the -Act; 

• Priority funding of local applications 
which address reduction of 'sex stereotyping; and 

• publicity for the eligible recipient^br 

<fc teacher who makes an exemplary effort; in this, 
area. / - 



2. . Findings > Conclusions, and Recommendations 

Th,e requirement that five-year state plans include po- 

* . 

licies and procedures to assure equal access by both, men and ^ 
women, including actions to be taken and incentives', has been 

K 

the- subject of considerable misunderstanding. Early confusion 
was generated by the use o£ the term "incentive" in the regula 
tions when the Acfref erred to "incentives." Further uncer- 

*• V — » - , • & 

tainty was created. about whether incentives had to be monetary 
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was generated by- the use N of the term "incentive" in the regula- ; 

* j * \ " 

tions wheft the Act referred to "incentives". Further uncertainty 

C * - - 

was' created about 'whether* incentives had to be monetary. i 

* <~ 

-Efifferent states have interpreted the incentives provision 

differently. Examples from two ^states included in the study V 

illustrate contrasting interpretations . » - 

L * ■ * - 

The first state received^ Quality Review which stated \ 

J * ' . j 
that the incentives desctibed in, its five-year plan were "inad^- 

quate". BOAE wr&te to the state director: - 



Tl\e section on incentives- in the five-year 
plan states that the ^tate board will fund only 
prog 79ms or ^activities which are in compliance 
with the board Is poli&y of sharing equal access 
and equal employment "opportunities . [The state's] 
plan does not meet the. intent of the regulation, - 
which is to provide incentives, that will motivate 
eligible recipients to provide additional services 
and activities. 



* Action required : 

Revision to the plan supplying incentives 
;which meet the requirements of the' regulation. 

* Several months later BOAE wr^ote to the state .director 
'again to indicate that the state's proposed incentives were 

still not acceptable: . / v * * 

> ... 

, Although the state board f s policy of 
funding only those programs* which reaffirm its - 
position on discrimination is commendable, it a < . I 
does not meet ~ ".the JLnt exit of" the Act, regarding 
incentives " Incentives are required as a means, 
of motivating eligible recipients "to encourage 
* ../the enrollment of both men and women-in non- , , - 

* traditional cpurs.es of study*," and tf to develop" ( 
x model programs to reducfe- sex bias and s6* stereb- 

typing^^n training for-'and placement in all 
occupations . ff 



.EJJC 
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Policy Memorandum No. 12 clarifies the 
issue in its statement ;th at "inherent in the 
Act is the notion that -incentives must be 
actively operating in an 'effective manner to 
stimulate' change." Finally, the incentives 
should have measurable .effects, since results of 
the attempts to reduce sex bias must be- Reported 
in the annual plan. . . 

o 

i Required action ; > • . 

Revise the f ive-year .plan to include incen- 
tives which clearly, motivate recipients to, ful- . 4 
fill the intent of [the regulations and the Act] . 

, The state director wrote back to BOAE and argued that the 1 
plan cdntained "numerous incentives". 

During FY 19 80^, all in-service- programs and 
activities must include a component for the 

' reduction of sex' stereotyping and bias. Prefer- 
ence is given to all subpart 3 projects- which are 
designed to reduce sex- 0 stereotyping and bias, and 
several model programs are currently operating. 
All curriculum activities must be sex fair in 

. content and language and priority is given. to 
activities which recruit students into, non- 
traditional programs. -*We are in compliance with , 
the regulation. . • 

< 

The next Quality Review directed the state's attention 
to the Policy Memorandum (FY 79-12) indicating that states had 
to have at least two. incentives and that "incentives must be 
effective 'operating catalysts to reduce sex bias ^.stereotyping 
and discrimination in the vocational education program. " The- 
Quality Review suggested: . . 

. The state should find money for its incen- 
tive programs. We feel that monetary incentives 
are more effective in motivating local agencies 
to 'both offer .model programs .and encourage non- 
traditional enrollments* ' • 
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The staie's 1980-81 annual plan states the following under 

the heading "Incentives": 

The state board will fund only programs or ' 
activities which are irl Compliance with t?Se 
[state board f s equal opportunity policy]. . . 
For* additional incentives see personnel to 
reduce sex bias,. • * in this annual program plan. 

• The state responded to the criticism* about its incentives * 

by including in the list of activities that the sex equity 

coordinator must carry out language that resemblejs the incentives 

* 

requirement. Thus ? one of the activities of the sex equity 
coordinator is: ~- L — 



Determining those eligible recipients which 
have .developed model programs to reduce- sex 
stereotyping and bias and those eligible 
recipients which encourage the enrollment of 
.men and women in nontraditional programs of 
; vocational education for recognition and visi- 

bility at ^he. annual vocational conference. 

.In contrast., another 6tate provided .cash incentives to 
several school districts , and community college districts to 
^reimburse them for the >costs of travel, per diem and pay for 

.substitute instructors to enroll administratof s , counselors 
'and regular instructors of vocational education in workshops 
-on how to eliminate sex bias and sex stereotyping from voca- 

0 

^tional education programs and services . * 

As part of this model program incentive, the selected 
/districts were expected t>o conduct, the following activities: 

4 

(1) review and analyze the enrollment of 
males and females in the selected program area. 

,C2) review the" literature on the problems , • 
strategies and model programs related to the 
subject matter. * 



. . 9.-62 ■ ' . . / 

^ (3) develop^ criteria for a model program 

* in the selected" area-r-and-apR^P" 3 ^ 111635111765 
II of success • 

(4) assure that the facilities, equipment 
and scheduling related to the program do not 
hamper equal access. 



Y 



(5) assure tjxat the attitude of -Instructors 
encourage non-traditional enrollments, 

i (6) assure th^t the curriculum materials, 
^hedia/ahd displays contribute £0 the recruit- 
ment and. retention of non-traditional students. 

(7) promote the recruitment and retention 
of students in courses not traditional to their 
sex by using strategies reaching students, 
teachers, counselor!, administrators, parents^, 
and the community at, large. 4 

•* 

(8) encourage the placement of students in 
occupations not traditional to their sex by 
involving counselors, work experience coordina- 
tors, CETA prime sponsors, labor, business, and 
industry. . , 

' (9) develop a publication on the successful 
strategies for the model program and recruitment 
of students for dissemination to the field. 



In our interviews- witA state Vocational education officials, 

/ * 

there ,was recognition that/ although plaques and publicity, might 

♦ 

'be considered incentives, they might not be effective in meeting 
the intent of the Act £hat states give - recipients Incentives so # 
m that recipients will (1) encourage the enrollment- of both men • 
an^ women in nontraditional courses, and (2) develop^model pro- 
grams to reduce sex "stereotyping. Respondents indicated that they. 
"- generally understood the intent of tn% incentives provision, but 

that it was sufficiently tlnspecif ic -to allow a wide range of 

- "K . • ' . .-. 

C~ ' "incentives". •• 
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There was. no consensus' among state'^vocational education" 
officials about a single incentive that would be most effect-, 
ive in all situations. Options that would be considered 
effective were: (1) a- set-aside of funds; (2) weighting re- ✓ 
view criteria £or local' applications so as to emphasize the 
priority on sex equity; . and (3) waiver of particular require- 
ments, e.g M - the /matching requirement . ^ 

Based on' the above findings /we conclude that although 
the requirement that 'there be incentives is "cjLear, the pro- - 
1 vision is inadequate befcaus^e it fails: (1) to define acceptable 
incentives, and (2) to 'require that incentives be effective for 
the purposes for which they are intended. We recommend' that 
Congress consider (1) a set-aside, and/or (2) weighted review 
criteria for recipient applications. — • . 



d. Descriptions of Uses in State Planning Documents 

s » . . . 

1. Description- * , / 

i 

Each state in. its five-year state plan must set forth, 
explicitly the uses which the state intends to make of funds 
available under VEA Section 120 (basic -grant programs), 
Action 130 (program improvement and* support services Section 
lko' (soecial* programs for** the disadvantaged) and Section 150 

(consumer* and "homemaking education) the reasons for 

121/ « 
choosing such uses. *...•*• ' w 

4 - . 



121/ 'Section 107(b) of <20 U.S.C. 2307(b))'; IK C.F..R. 
• §400.186. ► t r . 
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The V^A^also .r6qMres that the annual program plan and 
accountability report contaiffprov^sions which update the^ 
•five-year- state plan to .reflect later or more accurate employ- 
ment data for a different level of funding, than was antici- ■ 

~ 4. /» 122/ * ^ ' * > ^ 

pated.; 

The planning provisions must also "set out explicitly" 
how the styate during that fiscal year will^o the following: * ' 

(1) comply with' the- uses of federal, state and 
local funds proposed in its five yeatfplan; includ- 
ing a description of these uses for state administra- 
tion and in terms of the elements listed in Sec, 
'107(b)(2)(A) .of the Act, also including a description 
of aay changes in uses of funds from those proposed 
in the five year plan, giving reasons for such 
. changes, and # ~\ • 

. (2) will use funds available to it under the Act 
as set out in Sections 120, 130; 140 and 150 and 
describe how those uses may differ from the uses 
proposed in the five year plan; and 

'(3) proposes to distribute-funds "among eligible - 
recipients with an analysis of. .Tiow such distribution 
complies' with the assurances set out in the general 
application under Section 106($)(5> of thl Act. 123/ 

/ 

-The planning provisions must"" also show^the results of: 
(1) coordination of programs funded under the >VEA and manpower 
training programs; (2) compliance, of the state,«plan with J 
Section 107(b)(4)(A) of the Act concerning providing eqtfal' 

access\o programs by both men and women; and (3) particir 

12 V ' 

tt-ton-^f—l-ocai-ad-v-t3-oi , y--eoune-i-l-s--. — — ' — ■ — ■ * 



122 / Section. 108 of VEA (20 tf.S.C. 2308(b)U)) 
123/ Id; 
12V Id^_ 
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2. Findings, Conclusions, and Recommendations 

We found that statue vocational education- officials interr 
viewed understood clearly that descriptions erf uses of funds? ^ 
were required in state^paanning, documents . such as the five- ye ft J? 
plan, and* the annual program plan and accountability repsrt^. 
♦There was less clarity, however,, about what it meant' to set out 
such uses "explicitly," The bils'fc s.ource of state • interpreta-r 
t^ons of the term "explicitly" with respect to- descriptions of 
fund uses is the state planning documents tTiemselves • In many 

.4? • » 

cases the state five-year plan merely parrots the language qf 

\ - ' t ' • ' - ' 

v the -act or the regulations. Considerable study and analysis is 

necessary to get a picture of a state f, s- intended use of funds 
.from a planning d^c^iment , . Further analysis of annual accounta- 
bility reports is necessary to, determine 'if funds were expended 
for^the purposes ^planned. The "situation is even more complex ^ 

because of the Tvdings Amendmeht which permits unobligated funds 

1 - ~f N ^ ' - ° * 

to be carried^ oyej* an4 spent during the succeeding 'fiscal year. 

Another ^oiirce^jyf difficulty irTthis ayea is the lack of- a common 
format for state planning documents. „ 

Descriptions of uses in state planning documents . 
generally lack a Jcey ingredient: a Rationale for allocation • 



decisions to partipular program areas where the state has 
^ clear discretion to do so. * . 

V • 

We concludejg;hat different states are interpreting 
differently the requirement to jset out "explicitly"' descrip-' 
tions of uses of funds in f state planning documents. The 
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term "explicitly" should be clarified. by making it opera- 
tional, i.e. , define the type of information .which must be in- 

• * 

eluded. * , y 

♦ ■ • ;* • ». * J 

E . Results of Policies and Ac^iy-ities. * ' , ^ 



A. 



1. Description <, ' +, t 

The VEA provides that ^a. state mu'st include*in its annual 



program plan and accountability report, reporting provisions 
which: ^ 

*(a) show explicitly the extent to which the. state'' 
has achieved the goals of • it s f ive' year ptarr -duriirg- 



the year' precee<IIhg the* accountability report and the 
degree jo£ compliance with the proposed- uses' of ^federal, 
state and local tunds; * t < 9 

" 0 (b) show expldcjLtly^how VEA funds Jhave been 
used during the fiscal year,- including a 'description 
of the uses of these fund's for state administration 
and the uses set out in Section 120, 130; 140 and 
150, and including a % description of the distribution 
among eligible recipients except that; in accordance 
with a provision in- the 1979, ^technical amendments, ? 
the cojranisfcioner may modify that requirement pursuant;/ 
to- regulations 1 in order to avoid ^duplication o%j( 
data collection occuring under Section 1,61 of the 
VEA or ^437 of the General Educafcion^Prpvisions Act;— and 
• (c)* contajLn* a 'summary of the^ evaluations performed^ 
pursuant to Section 112 of * VEA and a description of.' '* , 
how the state, is using this information to improve t 
its programs . 126 / . * J * ' * 

The re g ulations interpret ' the re porJ:JLng_pr^is^^ the 



V£A as .forming the basis fot the annjial accountability reports 
The regulations provide that the accountability report? shall : 



125/ P.L.. 96-^5; see also Policy Memorandum BOAE/DSVPO FY 80-2, 
126/ Section 108(b) of YEA (20 U.S.C.* 2308) 
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(1) show the extent to which the state, during the 
fiscal year -pnpceding the submission of the report, has 
achieved the goal's- of the five-year state plan, in- 
cluding a description in terms of the elements in 
Section 104.184; 

(2) show the degree to which proposed uses of 
federal, state, and local fundsiin Section 104.222(b)- 

* have been complied with, including a description in 
terms of the elementjs_irv Section 104.185J 

(3) show in detail how the 'fi^ds used in Section 1*04. 
222(d) t complied with the minimum percentage, matching 

* and maintenance of effort requirements in Section 104. 

•>30l; ^ • •. ■ 

( v 4) show in detail how the funds und$r th? Act allo- 
cated for programs in Section 104.186 have been use<i 
during the fiscal yeaT, ' including: . ( . 

(i) a description of uses of funds as set 
out in Section 104.222(c); ' ■ 

(ii) a description of the distribution of 
funds available, for these -sections 
among' local educational' agencies and 
0 o % ther eligible recipients in conform- 
* ity with Section 10.4.222(e);- and 

- * (>lii)* the results Achieved by the uses of '' 

these funds. 127/ ?- 



-The* accountability report shall also contain: 

(1) a summary of the evaluation^of programs conducted 
by. the state in accordance .with Section 104.402 and 104. 404; 
and - *< ' 

(2) a* description' of how the evaluation information has 
been used to improve the state ' s- programs of vocational 
.education, including consideration given to each recommen- 
dation in the evaluation report of the -state advisory 
council for vocational education. 128/ 

* - 

"Further "guidance hds^een provided coricernlng the statutpry 
requirement in section 108(b)(1) of the VEA that the annual 
^program plan -show the results of compliance with tlje provisions - 
-of the fdve-yeaj^ state plan concerning equal access by flieft and 



127/' 34 C.P.R:. §400.241. 
128/ Id. . • ; 
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women, ^hese provisions require that tke five-year state 
plan set fofrth: 

a detailed description of policies and. procedures 
• which the' State will follow to assure equal access 
to vocational education programs by bqth women and 
men • * j 

This description shall include: 
\ (1) ^Actions to be taken to overcome sex discrim- 
ination and' sex stereotyping in all State and local 
vocational .education programs; .-^ 

(2), Incentives adopted by -the'' State for eligible 
recipients to: 

(i) 'gricourage the enrollment of both womfen and men 
in nontraditional ^courses of stt^dy; and 

(ii) Bevelop/ftiodel programs to reduce sex bias and 
sex stereotyping in -training for and placement ir\ ail 
occupations. 130 / * 

The Assistant Secretary for Vocational and Adult Education 
has written/ in response to an administrative complaint, that the 
results of compliance with the equal access provisions must be 
expressed as specific indicators and, not* as a catalog" of< 
activities. ' 

[T]he requirements of section 108(b) (1) of the^nend- 
ments require specific indicators of progress iiVachiev- 
ing S£X equity, and not a catalog of activities. Prog- 
ress is* most effectively measured against specific 
baseline data ... ^ * - ^ 

The Assistant Secretary also indicated that the Department of 

Education requires "specific evidence of progress in achieving 

equity" when undertaking compliance reviews pf annual program 

plans. 



v 



129/ Section 108(b)(1) of v VEA (20 U.S.C. 2308(b)(1)). 
130/ \k C.PiR. §400. 222(f). , 
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2. Findings, Conclusions, and Recommendations 

State interpretations of th'e requirement that the annual 
~pTsn report .the^results of compll^ce~*w±th the equal ~acrcess 

provisions in the five-year state plan vary. In general, we 
^Found -that states have not *des<y?ibed the results of progress 

toward measurable equity objectives, but have instead listed 

activities such $s workshops, seminars, and" dissemination of 

information. 

Quality Reviews of annual plans .from states included in the 
study have been critical of this. One 1980 Quality Review asked 
for result^g, not 1 activities, and said, u [r]esults generally c 
pertain to those beneficial or tan|ible effects the activities 
have on the teacher(s) or student (s)^" A 1981 Quality Review 

fconcerning another state in the study said; "there is minimal 
discussion fcf.*actual results of equal access or sex stereotyping 

' activities'' undertaken during FY 79 or FY 80" in the 1980-1982 
annual plan. 

In a third s *J^ e included in the study, a 1979 Quality \ 

•Review said the state" should try to show "results in increased 

access* for all persons" and afked: 

♦ 

Are there enrollment changes resulting from the 
state's equal access policing and activities? If 
so, these should be reported as results of 'activi- 
ties carried, out in previous years. 

Ironically', this state requires that recipients describe 
results in their application and defines "results", in application 
materials, as "th£ proposed results or end products (observable or 
measurable), [which] are identified and- described in terms .of 
impacts" 
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"• We conclude .that states are making little, if any^ progress '. 
in reporting results of sex equity' policies^rid activities -in 
impact terms. To the extend-that 'this flows from 0 a lack-of - 

t 

clarity in the legal framework,- we recommend that the term "re- ^ r 
suits" be defined in- outcome or impact terms and that the state's,, 
obligations .to report in the annual plan the results* of compliance 
with the five-year plan's equal access provisions be' clarified. 

y - 

V. ' Local Policies - ' f ■ 

v * .. / ... 

A. Introduction , 

• * 

This part discusses two of the most ^potentially significant 
local policies related**to sex equity: (1) the requirement? 
governing* submission of the local funding application to the — • 
state- and (2) the requirements concerning local advisory councils 
for vocational education. 

B. Description *r 

'1. Submission of Applications 

:<\ • \ ■ •' • .. 

' An eligible /ecipiertt* desiring to receive assistance under 

' - ;f * * 131/ 
the VEA must submit an' arir\uaT application to the state, VEA 

funds%ill be distributed to eligibly recipients "on the basis" 



131/ Section 106(a)'(lO of. VEA (20 U.S.C. 2306(a),(*O ; 3 1 * C.P.R. 
— , §1100. .141(f)). 
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112/ 

of such applications 



The statute identifies six criteria which an annual appli- 

133/ 

• j 

These criteria are described below. 



cation prepared by an eligible recipient must satisfy. J 



First, all applications must have been developed in con- 

C » I * * 

sulta'tion with representatives of the educational and training 
resources {including prime sponsors) available, in the area to 

* • 

be served by «the applicant. 

Second, fchfe application must describe the vocational 
education needs -of potential students in the area or , community 
served by the .applicant. ^ - ~ 

Third, the ^application must indicate how and to what extent 

the program proposed in the application will meet the need of 

*' ' „ * 

the potential students. 

Fourth, the application must describe how the 'findings* of 
_ w * • - * 

any evaluations of**programs operated by the applicant *have been 

used in the development of- the program proposed in the application'. 



132/ IdL_ Legislative -history identifies two major purposes of 
T this requirement. ; First, the' House explained .that the ^ 
^^requirement strengthens the ability of local "agencies to - v 
,. fo'cus their -efforts^ on the greatest needs. H.R. Rep. No. 
,911-1085 at 34.. The Senate explained that the requirement 
provides State Boards with; the necessary information to 
> ■' "make hard choices among" competing applicatiofis for scarce 

• resources'. 'S. Rep. No. 94-882 at 70. • Further information , 
submitted by eligible recipients will provide a substantial 
fbase for deciding .whether to continue to fund. existing pro-. 
V grans or fund new and ^innovative* programs . Id-. 

133/ Section .'c.F.R. 106(a) (-4) (A)-(D) 'of ,VEA (20 U.S.C. 2306(a)(4) 

^ (A)-(D); 3 1 * C.F.R. §400 . l4l(f ) W (A)-(D) . Eligible LEAs must 

V submit ^en^ral 'assurances, set out in Section 436(a) and (b) 'of 
GEPA , a&^amended in 1978. This -new provision in. GEPA does not 
relieve tBe« s^frate .from collecting or the LEA from,, supplying 
' additional or moije specific information , or assurances re- 
quired, under VEA.* . Further, the' requirements of Section 436(a) 
and (b)*of GEPA do not extend to^other eligible" recipients 
under VEA. See Policy Memorandum BOAE/DSVPO FY 79-15 2t.3. 
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Fifth, the application must describe how the proposed 
activities relate 1 t6 manpower programs conducted by prime 
sponsors under CETA, ^ 

Sixth, the application must describe the relationship 
between vocational education programs proposed ta be conducted 
with VEA fun£s and other programs in the area which are sup- 
ported by* state and local funds . 

The State Board, in its five-year state plan, must degcrib 
the^ information which it will require in the local 'applications 
in prder to satisfy the six criteria.- 2 - ' In addition to the 
six criteria described .above , the VEA expressly requires Uhat 
eligible recipients operating certain types of programs ( eyg.^ 
provision of stipends^^ and placement service s^^) include 
specified information in their applications. In addition, 
the Sfate Board may require additional information it deems 
necessary . 

2. Local Advisory Councils * J 

The legal framework contains minimum standards regarding 
the establishment, composition, and responsibilities of local 
advisory councils. These requirements ' are described below. 



134/ Section 106(a)(4) of VEA (20 U.S.C. 2306(a) (k) ) I^VS 1 * 
C.F.R. §100. 182(a). ' * 

135A 3*» O.P.R.- §400.573. 

136/ 34 C.P..R.. §J+00.583. 1 . V 
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a. Establ ishment — Each eligible recipient receiving 
■* — • * 

m 

VEA funds to operate vocational education programs must esta- 

107/ 

blish a local advisory council. Such local advisory 
councils may be established for program areas, schools,- com^ 
murilties, or regions, whichever the recipient determines 



best to meet its needs. In-other words, the eligible recipient 



has the option to establish a local/ council which also serves 
another eligible recipient in the same geographical region of 
the state. ' For example, an LEA and 3. community college 

in J:he" s^ame region may decide to establish one local counoil 

139/ * : 

to*advise both recipients.— 3 ^- 

b. Compos ition — The VEA provides that the local advisory 
council must be composed of members of the general public, 
"especially" of representatives of business, industry, and 
labpr.lM/- The regulations interpret the word "especially 11 

iKl/ 

to require, at a minimum, a representatiye of each category. — — 
The regulations include Several permissible strategies ' for 

selecting the members of .the local advisory council. An eligibl 

i * - 

recipient may- form a., council composed of representatives from 

severai ,craft committees or representatives of v several school , 

councils' having*- the requisite representatives f rjaw. busipess , 



137/ Section 105(g) of VEA (20 U.S.C.^^gY; 3^ C.P.R. 
§400.111-112. , 

138/ Comment, 12 P.R. 53870. ' ' V? 

139/ Id. , > . , . . V 

* 1W -Section 105(g) of VEA '(20 U.S. C* 2305(g)).; 
IklY j% C.F.R. §400. ill.. ' . \' • 
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industry, and labor. The regulations 'also state that the 
council must include "appropriate representation of both 
sexes" and of the racial and ethnic minorities, found in the ' 
program areas, schools^ community or region which the local 



•< • 143/ 
advisory council serves.'- 



c. Functions performed by local advisory councils — The 
VEA and implementing regulations prescribe three functions to 
be performed by local .advisory councils. First, ( local advi- 
sory councils must advise eligible recipients on current job 
needs. — / Second,, councils mjfst advise eligible recipients 
on the relevance of programs (courses) being offered in 
meeting current job needs. Third, -the council must 'con- 
sult with the eligible recipient in developing its application 

146/ -'' •• 
to* the State Board. ., . 



"d. Responsibilities" of State Board and SACVE --Each State 
Board must notify eligibl'e recipients in itjs state regarding 
their "obligation to establish, select members, and permit the' 

;- • * * 

operation of local adviisdry councils- in accordance' with the 



.142/ 34 C.F.R."^§400,.,lll(e) ; SeeV?omment, 42 F.R. 53870.' 

143/ 34 C.F.R. §400.111(^5;" See; Commeht , 42 F.R. 53870 which - 
explains that, the requirement concerning appropriate 
representation is consistent with one of the main purposes 
of .the Act: to overcome* sex discrimination and to furnish 
•equal educational opportunity. v - • , . • t 

144/ Section 105(g) of VEA (2&U.S..C. 2305(g)); 3 1 * C.F.R. _ 

, " -§400. 112-."^- < 

145/ Id'. * 

146/ Section lOofa) (4) (A) of VEA (20 U.S'.C. 2306(a>(4) (A) ) ; 
, 34 C.F.R. §400.112. . • , • , 

•' ^ ' • 23£ x 
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requirements set out abpve.— ~ SACVEs must make available 
to eligible recipients and local advisory councils such tech- 

nical assistance as such recipients may request to establish 

— * 1 Ii ft / 
and operate local councils. ■ The commferlts to the regulation 

state that it is inappr9priate to add other responsibilities to 

the local advisory councils ^because the Act does not provide^ 

,; 1 2| o / 

any funding for the local councils. — - 



L 



. * C Findings, Conclusions, and Recommendations , . 

Sex discrimination,' bias, and stereotyping- in vocational 
education are most likely to be encountered at the local level 
Where recipients administer vocational education .programs . 
Consequently, it would be logical to aasiime that Congress, 
gijfen its interest in sex equity, and the declaration of purpose 
in , the VEA, x would have included in the Act" specific provisions 
concerning local policies to overcome sex equity. This did 
not happen, however. 

We found that the legal framework governing local policies 
to overcome ' sex inequity is inadequate to accomplish conrgres- 
aional intent. There is no requirement that an eligible reci- 
pient describe a sex equity action plan in the application. 



1 \ 



VYU Section 105(gVof VEA><^ UVS.C. .2305(g)) 
lit 8/ Id. . 1 " y* " > N - 

1^9/ 'Comment, 42 r F.R. 53870,. 
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Further, none of the -mandated functions of the local advisory 
councils concern overcoming sex inequity in locaj. vocational 
education programs. 

' « 

- State policies governing recipient applications and 

r \ 

local advisory councils generally reflect the inadequacies - 



of the Federal legal framework, i.e. , states in the- study- have 
/generally not required: (1) that recipient applications m 
provide* information or plans about local agtion to overcome, ^ 
sex discrimination, bias, and stereotyping in vocational 
education; and <2) that lodal advisory councils' play a role 
with respect to sex equity issues, in local vocational 
education programs.. ' ' ' ' 

W> recommend.: (1) that the criteria for -recipient appli- 
cations be amended to require that Eocftl application's Jcontain 
a sex . equity action plan^; and (2)' that the functions' of local 
advi sor y c ounc iTs~blT 7 exp and ed -ttr include advising -recipients, 
about how to overcome problems of sex discrimination, bias, 
and' stereotyping in local vocational education programs. • 
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Part V * 
SUMMARY OF PART V ^ 

This part of the final report of the Legal Standards • 
Project describes and analyzes the uses' of incentives and 

— sanctions -in the" V,EA; 

. » I ' > 

, " Chapter 10 describes and analyzes the primary incentives 

* in the VEA. ■• . . 

• * * * v 

Chapter 11 evaluates the system of oversight mechanisms and 

,* 

sanctions which are part of the current VEA legal framework. 
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CHAPTER 10 

^INCENTIVES 



I.- Introduction 



. TK^s chapter describes arid analyzes the uses of incentives 
to induce states and other eligible .recipients to adopt desired 
behaviors under the'VEA. The first section defines the term 
"incentiv^ 1 for purposes of the paper, describes the various 



types of incentives * and describes the var!ous~~uses of inc-errfc-tve-s-^ 



The second section describes and analyzes the incentives, in the 
VEA applicable to states. The final se^ctiqri describes and 
analyzes the incentives in the'VEA applicable to. local recipients, 



II. The Meaning, Types, and Uses of Incentives 

A. Definition of the Term > '* 
' In the legislative .context / an "incentive 11 is something of, 
value offered by a grantor to an eligible^ recipient in exchange 
fpr an .agreement \to adopt desired behaviors ^specified in* a law 
y£nd the implementing regulations \ ------- 



Implicit in *the definition of an, incentive is the concept 
\ of freedom of choice, i.e.* , states, LEA^ and other eligible 



recipients are not compelled to; adop*t the desired behaviors . 
specified in 'the law and regulations — the decision is voluntary 
In 'feature . It is only if a state, LEA, or other eligible ^ 
recipient accepts something of value from the grantoi? *that it # 
must also agree to adopt the specified behaviors.. 

B> Types of Incentives 

There are two general types of incentives^- fiscal * 
' s . • 

incentives and nonfiscal incentives'^ One. type of fiscal iri- 
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centive is the award of funds by the grantor to a grantee, 
contingent on the grantee's entei^ig into an agreement which * 
specifies that it will carry out certain- desired behaviors or 
outcomes specified in the law-T^An example of this type 'of 
fiscal "incentive is the availability of appropriations under the 
VEA. Each state,- in accordance with a Federal formula, is, 
"entitled" to a predetermined amount of funds.' States may choose 



to apply for these funds. .In its application and plans, a state- 
generally agrees to adopt ' the desired behaviors specified in "the 
law. 'The grantor's obligation is to: (1) ensure that the 
- 'applications and plans submitted^by the state contain a' 

description of how it plans to adopt all the desired behaviors;^ 
; (2) oversee implementation of the agreement;^ and (3) use- 

J sanctions, if necessary, for breach of the promise.^ ^ 

.A second type of fiscal incentive- is the promise of funds 
• - contingent on the demonstration that the desired outcomes . 
specified in- the legislation have been accomplished.' For 
example, Congress could amend^the^VEA— to- provide- : t-h-a%-a s-tate 



will be reimbursed x dollars for every student in a vocational 
education program who completes the^ogram or who leaves before 
completing the program, finds ^emplWjnent in occupations related 
to* their training and is considered b# an employer to be well-, 
trained' and prepared for employment . Under this type of fiscal 
incentive where the grantee receives reimbursement only if it 
can demonstrate that it has accomplished the desired outcomes^ 
the grantor must carefully scrutinize the grantee's alleged 
accomplishments, before it will reimburse the grantee. ^ The 
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f holding back of the reward until demonstration of success is 
used in lieu of sanctions. • ^ 

fn-addition to fiscal incentives, there are also norifiscal 
incentives. The most frequently used nonfiscal incentive is 
tajie Waiver of certain prescribed behaviors where the grantee can 

* demonstrate that it is already manifesting the desired behavior 

Por example, uride 4 r>Part B of the'Education oT the Handicapped 

! * ■ , : _ 

Act, as amended by F.X. 9*1-1*12, the Secr&eSty may waive the 

nonsupplarfting provision — where a state can demonstrate that 

all handicapped children in the state have available /to them a 

f * » * 

. free appropriate public education (the desire.d behavior specified 

in Part B of EHA) . 

<? „ 

C. Rationale for Using Incentives 

There are two -basic reasons for using incentives. First, 

the entity offering the incentive has identified a set ot minimum 

desired behaviors or outcomes which it wants every recipient of 

K the inducement to adopt. B y of fer ing the incentive, it expects 

every recipient wfll adopt the minimally prescribed behaviors 

An example -ex this type of incentive is the appropriation of 

funds under the VEA. The desired behaviors which all states 

that accept VEA funds must adopt °are se't out in the legislation. 
• « 

The second reason for .using an incentive is to induce a 

recipient (which has agreed to adopt the minimally acceptable 

desired behaviors*) to exceed the minimum/ / 

• - ■ * . i 

— - — - ■ 4 

!/■ Ik C.F.'R. §300.589. * '* 
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III. Description and Analysis of VEA Applicable to States^ V 
Incentives > ' « ' ' 



« A. Description of c the Incentive • 

I.- 

Under Part A of the VEA, the primary, incentive operating. 

f '■ > 
at the state' level is the appropriation .of funds by Congress. 

Every state that accepts assistance under Part A of the VEA . 

-agrees^ to- -adopt 'all -of the desired behaviors specified in the 

law and implementing regulations. ' , 

•B. Analysis of the Incentive 

' The 1 purptfse of the incentive in the VEA operating 'at the 
state' level is' to induce states to agree to adopt the desired B 

• v 

behaviors prescribed in -the legislation by offering them Federal ''- 

assistance. This incentive has been effective, ive. r A-has 

induced all states to agree to adopt the desired behavic^ » 

prescribed in the legislation. Given the budget crises currfentiy 

facing many states, it ts likely tha.t all states will continue to 

' ' #■ 
acoept' VEA assistance. t 

► •* . . 

The question remains whether other types of Incejitives^ should 

be added to the VEA that, would ^apply at. the state lezai. (Set out 

below are incentives which Congress should consider ^during its 

reauthorization deliberations. . ' _ 

'i " 'A ■ 

The first incentive which Congress should consider concerns 

* * v * 

the ""set-aside for handicapped students. Under current .la&/etfery 

I * * ' * \ 

, state that accepts VEA assistance must set-aside 10 percent of 
its appropriation under subpart 2 . (basic grwit) and' subpart 3 
program improvement and , supportive services) for handicapped 



10-5 

students. Several - spates contend that they should be free xo 
use theseVset-aside funds for other purposes if they can demorv- 
sti*ate that they '^r^already manifesting the desired behavior 



( I'.fe . 5 they are proviN^ng a. free aj^ropriate public^ education to 

all secondary students who are handle appe^ and an equal oppor- 

tunity to all postseconda.ry^students who are handicapped) with 

other .Federal dollars ( e . j*. , funds under P.L. 94-142) as well as 

state and *Iocal funds for special education. * . 

As described above, Part B' of EHA/ as 'amended by P.L. 94-142 

exempts^ i£ part, states'** ft?<frti the supplanting provisions if 

they can demonstrate bjf cl^ar and convincing evidence that the 

state has* made available. a^free appropriate public education 

to all handicapped" stW^nts v . 

Congress should consider using the incentive presently set 

out dn fart B of EHA as the basis for considering the inclusion 

o£ an incentive- in t^he VEA that w ould p e rmit a state to use set- 

aside funds for'.other purposes when it 'can demonstrate that it is 

already meeting the needs of all 1 handicapped students xrT^ 

vocational education from oth^'^souroes . . 

In assessing the viability of this optio'n, Congress should 

*weigb-the following factors. , i s , — . 

■ • (1) Has the waiver set out in Part B of EHA proven 
to be realistic (has any one^ applied) -and 
workable (was^the Secretary Able to come up 
with, standards for determining wither the ■ * • 
IA • threshold standard fiad been met)? 2/ 



2/ To date, only the* state of Massachusetts has applied for and 
received a partial waiver from "the '94-142 supplanting provision. 
The Education Department's letter granting the waives indicates 
that even in a state like Massachusetts (which has y manifested 
fexemplary commitment to meeting the needs of handicapped 
student s) still is not appropriately serving all children in all 
communit l^a, (Coi'i^bpuiutenc o fr;pm Edw in V P, Martin tnfirp zory. H 



ERIC. ' Anrig CJUly 2lf. ? 1978)).. +247 / 



(2) Since Part S ,pf EH 



[A* only Spiles to elementary 
and 'secondary' programs, what standards can be 
used to detfermineywhether all postsecondary x . 
vocational students, who are handicapped have 
been provided equal and effective^ opportunity? 



..,(3) Ts it possible to^4e^el-op-an- ob -j-e c t-lve-p r o xy 

for full compliance, e.g. 3 a ratio of state 
dollars to Federal dollars used to meet the 
needs of handicapped students in lieu of the 
more subjective determinations required under 
P.L. 94-142? 

« 

. ^(4) Should handicapped persons or their representa- 
tives be prodded notice and an opportunity to 
challenge a state's assertions? , ' 

Tfye VEA does not include incentives which induce states to- y 

Q 

exceed the minimum desired behaviors. A Federal statute which 
includes this type of incentive is Title I of ESEA. Title I - A 
provides Federal assistance to school districts to meet the f 

— _ 

• • * 

special needs of educationally deprived children residing in low- t 
income areas (compensatory education) • The Title I legislation 
also includes' a special incentive grant which encourages states 

+ rs arfr> p f ffr^r r> wn r^n^O n nmpon r.n fcnry pr>ngT»nTnn. The inducement ' 

offered by the Federal government is additional Title I dollars to 

match the additional dollars appropriated by the state foivcom- 

pensatory education. To date, Congress has not* appropriated \any 

funds to implement this special incentive grant program". . ^ 

We concludfci*tha t t such an incentive is unnecessary .under the* f , 

VEA- States currently overmatch the Federal vocational education • 

dollars at a rate of roughly 10 to l,,„and therefore 'need no 

incentive to spend -more money. Unless the Federal VEA framework- 

sought to create an iiicen^&Vevapplicable only to those states. below 

the national matching ratio, the -incentive would operate to favor 

wealthy, high expenditure • states . Such would contradict the overall 

VEA objective oT targeting more Federal dollars to fiscally needy 

* * * 
: : : 1 + r ' \ 

^?iis7— - ; ; T ^Zdt — ^ — N — ■ 
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We do not recommend that Cdngress v * adopt a fiscal incentive 

\ * * 

that makes* the promise of Feder^JL* funds contingent . on the 

Hpmr>ncd:rfft-fon r t h^t ^1>- has performed at^a pr^datBTjiiinedlJrev^— — : - 

'First, given the cash flow problems* facing many states, £he use 
of 3 a reimbursement method of payment instead of advance payment 
will, discourage,, not ei^gourage, t'he most needj\ states from ■ 
applying for VfiA funds/ Second, it would be difficult, if not 

impossible, to. devise suitable outcome measures of performance, 

• *» • • « 

short of dimply using the present behaviors prescribed in the 

• current .legislation as proxies. The example set out earlier in 

i - . * . 

**thls -chapter (see pa^ge 2 ) * whir"e^st*ates "would" be "reimbursed based 
'on the success -ofiathe'LEAs aM- otfier eligible recipients in 
finding employment' for students JLjn the Vocational eduqation prograin 
.should no\ bfe adopted, - % % . 

• ; ' • * ^ o 

Further moi\e we *do ncjt recommend that 'Congress ad opt a » 

- * j ■ ~ * 

scheme* which simply sets out ultimate Outcomes" rather l^an Pres- 
et r * ' 

,cribi'ng certain ^esiyed behaviors and provides advance funding 

- • * r - ■ r 

'which must be paid back to 4 the" Federal government^ if a state fails 

* * -* 

to accomplish the prescribes outcomes.' There are" two -major 

' ' .J \ ' ' • 

reasons why* such, an alt^fftatlve stfheme should be rejected. First, 

once the .Federal government has* paid out funds to. a state it would 

r - * ' *- 

be politically untenable , to- require a .tot^al repayment of those ^ 

funds f/om those, recipients -who failed to meet the, desired level 

' 4 4 • 

4 

• of performance. A sliding scale approach un^er which a 'state 
would have to repay ascertain amount (rather ■ kjian the eritire * • - ■ 
appropriation) wouli also prove untenable if trie amount a recipient 



..- : 'A 
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,had to repay was truly related to the degree, to which It failed 
to perform at thfc agreed upon levels - • 

Second, it would be difficult ,»_j.f not impossible, to ♦ 



establish outcome standards under vocational edj^catioB^f or • 
measuring success given the^dive'rsity. of programs funded, the 
level of Federal funding provided^ ^and tlxe forces beyond the, ^ \ 
control of vocational education institutions which effect the * • 

outcomes. , 

* * — 

IV. Description and Analysis of the Incentives in the VEA Appii- 
cable to Loc t al Recipients' . " - 

A. Description of the Incentives 

The VEAi^includes several incentives which induce LEAs and 
ofher eligible recipients to adopt desired behaviors specified in 
the VEA. The primary incentive is fiscal in nature, i.e.- » the 

av-ailab-illty nf funds nnripr subpart 2 (ba^ic grant), subpart 3 ; 

(program improvement and supportive services )', subpart i| (programs 
for the disadvantaged), subpart 5 (consumer and hpmejjjjj^ng) , and_ 
special Ts'et-aside programs under subparts 2 and 3 for disadvantaged 
and handicapped .stu&fents*. 4 . " r v ■» * 

As an additional inducement for eligible recipients, to apply' 

for certain purposes, the V5^: (1) was .amended in 1979 to 

' / 

authorize the Secretary to reduce the state matching requirements 
"for states ^and' school- districts with low fiscal ability* (.2^ 



• continues the subpart k provision which authorizes '^00^ Federal 
funding for special .programs for 1^he -disadvantaged,;; and (3) allows * 

•'. 1005S Federal funding under subpart 5 (consumer, a'nd homemaking) % 
for economically \depressed area's. 0 . - ( 
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Tbe VEA also requires that 'states adopt incentives to 
encourage eligible recipients to enroll* both women and men in ^ 
nontraditionaJ. courses of study and develop model programs to 



reduce sex bias and sex stereotyping in -training for and pl^tce- 
bent in all occupations.^ These incentives, must be meaningful 
and effective. Policy guidance provided by the Federal 'govern- 
ment -explains that: H . . * ^ C 

Section 107(b) LHU) (iii) directs -that incentives 
will be"p>ovided to -eligible recipients to (1) * r * 
encourage^ the enrollment of both women and men in 
nontraditional courses of study, and (2) develop 
model programs t to reduce* sex stereotyping in all 
• occupations. While the Department encouraged. the 
use , of .monetary incentives by the;State*to moti- 
vate change ,in enrollment patterns and the . f 
adoption of model programs, 'the law does .not 
specify any particular incentive, but rat^i^r refers 
to- incentives-. in^g^eneifal . Thus , /the- Department can ' * 
not. require requife a particular kind of incentive 
however desirable it may be. ^W^ will continue to 
encourage the States to adopt the most effective , 
incentives. We agree that incentives adopted by 

some* Stafres appear to .provide greaftei LJLnducemfiji^ — — 

than others . V V/e can only adyoc^tAnot require 
certain types. 2/ * . 

Examples of fiscal incentives include establishing separate 
"funding pools 1 !* to satisfy the mandates or providing priority to 
LEAs and other eligible recipients that include .appropriate 

7 s 

programs in their applications for funds* under Part A of the VEA. 

\ * r 

In addition to the broad "set-asides" 'explicitly established 
by the VEA, several states have adopted * funding pools. For rT 
example, -some states have met their obligation to develop 



"incentives 1 ' < regarding sex equity by estabT:i^ing- | 4 t unMng--p€K)ls"^ 
for programs to reduce sex bias and sex stereotyping ^inp encourage 



3/ Correspondence from Daniel B. Taylor to Ginny Looney' 
(September k , 1980). 
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recipients tb enroll both men and women, in nontraditional 
courses; "other states have adopted separate "funding pools 11 for 
"new" pr ograms; g£lH_p i--h*T'B havp JLtmjJ^^fo^s^^ 
-to some but not all of the authorized uses s"et out in .subpart 2. 
These matters are d?s*cussed in greater detail in Chapter 4. 

* \ 

~ • \ 

B. Analysis Of the .Incentives . • • 

There are five major policy issues concerning incentives 

applicable to local^rec~ipients . The first concerns the relation- 
al * •» ~- 

ship between the acceptance of VEA funds and the applicability 

of specific requirements. The second concerns^ the use of alter- 

v • . • . * 

native incentives. The third concerns the .disincentives / i.e. ^ 

**• 

priorities within priorities)' included in tfee provisions con- <• 
cernii>g work-study, cooperative vocational education, and . 
consumer and homemaking .education. The, fourth concerns the ade- 



quacy of the Waiver .provisions' affecting the- set-asides . The 
finai concerns the adequacy of the sex- equity .incentive requirement 

Policy issues one and two are analyzed below. ^Issue three 
is discussed in chapter 2. Issue four is discussed in chapter 5. 
Issue five is discussed in^chapter 6. ■* ' 



1. Relationship Between the Acceptance -of .VEA Fund s^ and the 
" Applicability of. Specific Requirements m 

*. ** * (t 

• As^explained supra, 'LEA s and other .eligible recipients are 

• ., ; <* 

.not required to apply .for assistance under, the VEA, Furthermore, 
.-an LEA can choose from among various authorized us.es, which 

funds it wants to receive. The acceptance of funds is the quid ' 
' pro quo for adopting certain- -desired behaviors prescribed in the 



< 
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legislation and implementing regulations. The question is which 
desired behaviors should an LEA or other eligible recipient be 



requiredf to adopt when it accepts funds under specific 
authorizations, ' 

» 

As explained above, when a state accepts funds under the VEA, 

it agrees to spend a proportion for prescribed purposes, e.g. ; 

20 percent of subpart 2 and 3 flxndJ for disadvantaged students'. 

Should an LEA which accepts any VEA fundfe be required to 'spend • * 

20 percent of its gr'ant for the disadvantaged? Under phe p , ~" 1 

existing VEA, an LEA which does not apply for funds under the set- \ 

aside for the disadvantaged is not required to spend any VE^A funds 

for the disadvantaged"! * This, policy" is consistent" with* the general 

policy of the VEA which permit^ LEAs* and other eligible, recipients. 

• * 

to select from among authorized u^es <which funds it wants. - <o * 
"Congress sould consider whether it wants to retain t>his policy or 
require that local recipients, like state recipients, must set- 
aside a specified percentage of. a grant for national priority 

• * - ' 

programs. r - - , 

A related question is whether an LEA which accepts VEA funds 
•for on$ "authorized use .under subpart 2, e.g. , industrial arts, 
should be required to operate all of 'the other components of its 
vocational education programs in conformity with the provisions in 
subpart 2 of Part A of the law and implementing regulations. In 
other, words if_ an.. LEA_.appi4.es _f.or- $KX, 000 from VEA to^ improve 



1rhe~^_n_u~strial arts component of its vocational education program, 
should it operate all its other components which are paid for 



Li- 
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* 'totally out of state and _ local funds in compliance with the VEA 



9 



requirements for -operating ^such progrc 

-§300. 301(c) of tfie regulations, as amended on April 3, 1980 



N ( states that; • ^ " . 

V * 'State and local funds that are appli-ed* to the 

* " . 4 maintenance df effort requirements of the Act 

are subject to the conditions and requirements " , 
of the Act, regulations, five-year state plan, -/* 
and v annual program 'plan. 

-In accordance with this regulation, the Federal government 

• has explained that if a state funds a' cooperative vocational 

•* • 

education component of its overall vocational education program 
with o/ily state" monies the cooperative vocational education , ( 
program must mee^all of the requirements for operating' cooperative 
vocational programs under fehe VEA i s f the stfete and local funds^ • ' ^ 

* used for such programs do hot exceed th§ 'maintenance of effort I 

>\ ' — . '- . — ■ 

requirement. If the staie and local funds excee'd the maintenance;, 
of effort requirement and the use of ttiese'funds was not. reported 

I * * ' • i A fit!*' 3 

under the five-year it ate" plan-, then the cooperative program need~ 
not satisfy *the ¥5A requirements , % " — 9 - 

In short j a recipient that accepts' any VEA funds under subpart 
2, must /operate all of the components of its^-vocational education* 
program in accordance with the VEA requirements to the 'extent that 
the state and 'local funds are included for purposes of- calculating 
. maintenance of effort. . , • ' 



V This regulation interprets Section lll(a.) of the -VEA. 
5/-Th^S'ituation where state and local funds are not included 'in 
— ^computing maintenance of effort is the rare -exception^ the 
generjO-rule is that all state and local* funds are included. 




i 
\ 
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The appropriateness of this OVAE policy should t>e carefully 

» 

scrutinized, by Congress during its reauthorization deliberations. 
The House Report accompanying the" 1976 Amendments can be * • 



construed as suggesting an alternative interpretation. 

The^ Committee seeks to achieve greater accoUnta- * 
. . bility while simplifying 'the administration of 
the program. Accordingly, it is- proposed that 
all of. the present categorical programs be con- 
s6lidated, into # a block grant *to the states .... 
This means tfrat each state can decide how much * / 

it 'wishes to spend on 'each o^the'se programs 3 
including the option of deciding not to spend r c \ 

anything at all 'ort any one of them. 6/ . 4 

* . * 

Some state directors argue that this statem^t* means that if 

states can choose from 'among authorised uses 3 it follows ^bhat LEAs 
» * 

and other eligible recipients may also choose to apply for funds'* 

* « *i * 

# "* 

for -one component of their program and therefore th.ey need only 
' • *■ - 

.satisfy th£ rules in the "VEA governing the structure of the : 5 ~ 

components of their program for which they seeW assistance. 

We 'recommend that Congress" clarify this issue. "Congress could 
* * * 

require that the recipient of VEA funds by a recipient for any 
particular component of its vocational education program under 

subpart 2 triggers a requirement that all components be structured 

«» • * , 

in accordance with the VEA rules. A second alternative" would be 

that only those components of its overall vocational education • 

program receiving assistance must be structured in accordance with 

the VEA and other components need not be set out in its state plan. 



A^tfrird ^alternative would be that only those components of its • 
overall vocational ^ducation program receiving assistance jnust be 
structured in accordance with the VEA but all components of the 



. _£/ fl.R. Rep. No. 94-1085 -at 43. r. 4 s j 
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' vocational education program 'must" be described in the state plan 
to [ensure ma^SunT^ \ • 



2." Alternatives to *the Existing Incentives 

• For the reasons set out supra, , we -do not ^recommend /that the 
'VEA be revised to. include incentives that make* the av/aibd of VEA 



-funds contingent on the - d^^nstrEtion that a certain level of . 
; performance has *been attain^^(r^imteu2? , sement' app}?oafch) . Also for 

\ » t ... » 



A * ♦ ... s. 

the, reasons -set', put sup^aT , We do~not recommend tjiat * tenures s 



adopt a^nodel that makes' the retentiifcp/of 'VEA funds 5 contingent on 
the demonstration* that the recipient ha£ &tti&firted a prescribed 



level of performance". 
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CHAPTER 11 N * ' 

OVERSIGHT MECHANISMS AND SANCTIONS ' 



1. Introduction 



A. Purpose and Organization of- Chapter ♦ 
The previous chapter -described 'and analysed the use of 

t, f S t • 

incentives under the VEA to induce states and local recipients* 
"~\o adopt certain c desirjgd behaviors. The chapter explained that 
the primary incentive in the existing*' VEA^is the appropriation 
Of funds. This incentive is an inducement for state and 
, local recipients to agree' to comply with the VEA requirements . 



(I.e. , adopt the desired behaviors) prescribed in the law 
and implementing regulations in exchange f or -a prescribed . 



amount of funds . > 



In order, to ensure that the state and local recipients * 
understand trie nature""6f their commitments and are accountable 
for acting in accprdance with these comitiitments , thi VEA and # , 
the General Education Provisions Act (GEPA) (and Edgar)-/ 
contain oversight mechanisms and sanctions. _ _ t^l 



The purpose of this chapter is to describe and analyze 
the adequacy of the oversight mechanisms and sanctions thai 

are used /to ensure that ED, states, $nd' locai recipients 

* * f* 

ac-t in accordance with their ^respective commitments. 

"TnT^iO^Qf 1979, NIE published a book entitled, The 
Planning Papers forS^ie Vocational Education Study (Publi- 
cation No. 1). The- paper written by .Drl Michael W. Kirst * 

P> Jim 

concerns the issue of compliance and enforcement.""" 



-^The" General Education' Provisions Act', Sec. 400(a) of Title 
IV of P.L'. 90-247 (as amended) £20 IK.S.C; 1221) and its ; 
implementing regulations, Edgar, are included in' this » 
• description of the legj^." standards. These pr^ovisl^ons, are 
. applicable' to the : VEA,'lte to ■ other .education programs _ 
administered by heads , of educatilSh agencies. • ' . ' * ^ 
ERJC "Research Issues -far VocationaL-Educatioft: • Compliance and " 

. •Enforcement of "federal,. 'Laws'."; 51-"70. . n . . 
f, : ' ■ , - ; ^ : ■ ' . 1 &hl 



* ^ The thesis of .Dr. Kirst's paper is that the VEA, as 
amended in. 1976, lacks the incentiyes stnd sanctions to bring 
about -tpmpliance .with Federal intent within the next few years. 
There is some hope , for a long-run (10-year) compliance. Further- 
more, Dr. K£rst qontends that it is unlikely that Federal 
influence will, ever be sufficient to reorient vocational e'duca- - 

tion substantially without drastic changes in the existing # 

3/ : < * . 



^dBiTHt^ slrat e-ioc a~l-de li-Ve-ry- -network. 



Dr. Kirst summarizes his perceptions of the, vocational 
education .sj^tem as follows: f 

*> 

In sum, vocational education is 1 a state program 
which receives federal assistance. Vocational 
' • educators at all le^eTs operate with a high 
degree' of autonomy from the rest of their 
respective education agencies. % They are fre- 
quently not just organizationally, but also 
physically, separated from, the rest -of theSEA^ 

• ✓by location in separate buildihg. Strong - 

pro f ess-ion a 1~ norms- of— vocational ftri ucatbrs- 



dictate that external (federal or state; 
regulation should not supersede peer regulation" 
or personal autonomy in the function of the v 
professional. Evaluations of the' lack of 
impact of the 1^63 and 1968. federal vocational 
acts demonstrate that; -members of the same 
.vocational professional group and 1 -function . ; 
set" -should not be-. expected to police or 
reorient each, other. Vocational educators at. 
all 'levels display^remarkably similar . educational 
background; work experience ,. and patterns of - 
socialization, i.e., a .high" professional-function 
set congruence in Cres swell's terms. Like-minded, 
administrators at the federal and*" state levels 
are responsible for establishing program guide- 
lines, checking to see that pWposals meet those 
guidelines , monitoring' programs , > and evaluating 

; —3 — : , * 



Id. at 51 



their effectiveness. There h^s'.been minimal 
independent auditing activity for example by • • 
' . HEW or GAO; compared to, ESEA Title I. Manage- 

ment and perforihanfce information is so limited 
that administrative oversight and policy 
. t planning are • severely curtailed. 4 / 

# .Dr. 'Kirst, reflecting on these factors, suggests that 
the VEA "Will be absorbed (in large part) into standard proce- 
dures for operating and funding. ^"The Act is swimming upstream 

against an extremely ' powerful , current of vocational professionalism 

■ ? ! *~ » •■ - lV 

and norms . i 

•Dr. Kirst concludes. ibv suggesting several Strategies for 

' J 

securing compliance, including what he calls "Top-Down Compliance . M 
The^major point of his discussion focuses on the experience of 
implementing Title I of ESEA. In the early days of Title I. 
noncompliance and .ineff active programs were the norm. Today, . 
i th e* £orm ^i^H^ m P-l^^ Effe c t i ve progr ams.. — Dr . K irsj:_ asks: 



, If it ; can happe^in £itle I why tfot vocational 
! education! ^ Whi^H^cOftpliance strategies and 

tactics worked >in Titled! Caii they'be trans- 
ferred or adopted to' vocational education? 
These are the- essential questions in NIE]s • 
mandate to examine "how to achieve compliance 
* with and enf orpement" of vocational education 

1976 provisions . 5 / 

AlthQufeh the^e^are several significant differences between 



Title I of -ESEA and the- VEA ( e>g> , the size^ of the programs and 

the orientation of the persons responsible for 'administering the 

* . * 

laws),Dr* Kirst f s advice was given due consideration in writirffe 
this chapter. 



< 
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v. 

The chapter is organized into six sections.' The^first 

* 6 • 

section'contains the major findings, conclusions, -and recom- 
mendations regarding the. adequacy of the sanctions. It should 
.be nested that this chapter does not focus on the capacity or 



commitment of OVAE or the stated, to administer the VEA; rather 
the focus is on the adequacy of the. ifiechanisifts in the^VEA and 



GEPA which the oversight agencies may use to ensure .compliance 
The second section describes arid analyzes "the^provisions 

: > # 

In the VEA designed to ensure that the Federal governirent ' . 

^jfeuffcies out its responsibilities. The third section, describes 
■ ^^^^ \ 

and analyz.es the oversight mechanisms used by ED to ensure 

that states use VEA funds for 'authorized purposes * The fourth 

section describes and analyzes" the sanctions Available to ED 

x ■ . 

to secure compliance by states. The fifth section describes 

* * * * • 

and analyzes the oversight mechanisms used by .states to ensure 

* 

-oompll^nce-b^^ The final section describes • 



and analyzes the sanctions which states may use against /non- 

compliant local recipients. t m • 

** 

» Q 
- t 

B. Overview of the Major Firtttings ^Conclusions /and 
. " Recommendations 

1. Introduction 1 ' \ 

The VEA and GEPA '(and Edgar ) establish a system for 

ensuring that VEA* funds are used by state and local recipients 

in accordance with the rules set out in the legislation 

J • • 

implementing regulations. The enforcement system operates at 

the- three stages in fche\life .of a grant: pre-grant period; 



* "264 
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(2) Implementation period; and (3) post-grant period. Set 

out below are our major findings., conclusions, and recommend- 

ations regarding the adequacy of the enforcement system governing 

the relationships between ED and the states, and the state and the 

locai recipients. , • « |* 

* * • 

2. -Enforcement* Scheme Governing the Relationship Between ED ; . 
and the* States . ' A# . 

V In general, the structure of the basic enforcement system 

* ». 

governing the relationship between ED and the states is sourtd. 9 At 

« 

» * 
the pre-grarft stage, ED reviews siate plans and disapproves tho,se * 

, plans ,whicr\ faij. to satisfy the requirements in the law and re- 

gulations\ ^ Thi's process theoretically creates an understanding 

o£ -mutual expectations between the parties prior to the point at 

whieh'funds are obligated. At the .implementation state, ED 
j> * 

provides technical assistance and monitors the actual implemen- 
tation of* the.felans and takes enforcement actions *only against 
those states wfcii(& fail to li^e-up the commitments set out in 
their state <plans. At the post-grant periQd, ED conducts 
audits' and recoups misspent funds. . 

Notwithstanding our finding* that the basic structure jis 
sound; we have identified several significant problem^with the 
actual 'language of certain sections and with OVAE's commitment 
and capacity to carry out its' responsibilities . One, although 
^states are required to submit , an* excessive amount of data-in 
state plans and accountability reports, OVAE doe,s not require that 
.stages submit appropriate data .in state' plans and accountability ' 
reports regarding key requirements such as funds distribution.. 
Pop' example, state plans and 'reports are often deficient in 

' ' " 26.5 1 : * 9 ' 
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fuAdescribing the manner in which fac&rs are defied, cal- 
culated add used in the "stage's VEA funds 'distribution formula, and 
how these^facVors^pp^o specif ic. eligible recipients lo.some 
cases it took extraordinary efW .; including interviews, to piece 
together the elements of state formulae. 

two, OVAE frequently fail s^ to enunciate clear policies in 
areas requiring clarification or reverses- its policy in mid- ' 
' year, thereby placiVa severe' strait on the Federal/State - 
relationship. Where^OVAE reverses"* clearly articulated and 
universally applied policy in mid-year, the new policy should , , 
not goVo U "* U th£ bs Sinning of the next school, 

year.' Our proposal to postpone the effective date of 
policy should not, be construed as excusing states which relied on 
oral'statements or actions by Federal officials (e^, plan . 
approval) that arlWary to -clearly articulated pre-existing . . 
Federal policies 'sine) waivers of statutory and regulatory _ 
provisions are prohibited as being contrary to public^licy. 

Three, the VEA and^EPA do not always clearly articulate 
th e rel,Uo»shi P >fig1versigBt mechanics. F6r example, the 
iegal frameworks not (but 'should) provide that state^ plans 
may not be approved' until problems identified in previous 
.'monitoring and aduting reports have bee^ptified. Instead, 
■problems identified in. a report are perpetrated into the next year. 
Pour the withholding sanction" - although rarely (if ever) 
' US ed - is an effective, deterrent but. should.be supplemented by . 
' other sanction; which' operate at, che .program, implementation .tage-. 
*. ' Congress should donsider authorizing ED' to enter into com- 

'->ia»ce agreements in lieu of withholding. Under a compliance _ 
/^agreement, a state, admits that it is. ift viilaOe^and agrees/ 
^ - — • ' ' » :* * -< 
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in writing, to takfr specific steps to come into full compliance 

within a predetermined period- * - 

Five, the s^ope of audits (fiscal and/or compliance) should 

be clearly delineate as should the process for recouping 

misspent funds - . . . . / * f • 

#, • 

3. The Enforcement Scheme Governing the Relationship Between * 
States and Local Recipients 

The enforcement scheme governing the relationship 

N 

between states and loca'l recipients is not as fully developed 

- \ 

as the Federal/state scheme. Tlje major oversight responsibi- 
lity and sanction set out in the VEA is application review and 
approval/disapproval. Other functions7~such as monitoring 
3.nd auditing are set out in GEPA and EDGAR. However, what consti- 
tutes satisfaption of the mandate to monitor* is unclear and OVAE 
has not, assumed a leadership function in' clarifying provisions in 



GEPA aijd EDGAR. With respect to auditing > it is unclear whether 

^ f _ — 

any auditing of local recipients is in fac t_requir ed . The with- 



'holding sanction should "be supplemented by authority for states 
to enter into compliance agreements 'with local recipients. To the 
extent auditing' is Required, thk procedure for resolving audit 

o 

exceptions and -recouping misspent funds must be specified. 



II . . P rovisions in the VEA Designed to Ensure that the Federal 
Government- Carries Out Its Responsibilities * 

— ^ ^Begcription of the Legal Framework 

1* Overview * % f - — 1 _ 

The legislative, bistory accompanying the 1976 amendments 

to the VEA identifies several major problems regarding the 

» 

* manner in "which the Federal government -was administering 

. Hi . ' . • 



) 
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..• 6 * ^ » • « <^ 

the VEA. / The VEA as amended- no w>-includes four mechansismV " " * 
designed to ensure that the Federal government carries- out its.,. 

' * • i - m ' r '■ * ' 

responsibilities in an effective arid efficient fashion: 

^ . existence -of -trie National Advisory 

Council on Vocational Education (NACVE) ; 

1 . . review by offices other than BOAE of • 

of state plansj * - 

. minimum' staff assignments; and 

reports to, Congress^ . 

This subsection of 'tfie chapter describes and analyzes 

these orovisions . • ' 



2. National Advisory. Council oiWVocational' Education , (NACVE) 

• Section 162 of the VEA— /.(provides that, .the "*NACVE , ' which was 
created by 1963 VEA amendment s_, shall continue to exist during . 
the period for which appropriations are authorized under the VEA. ; 
Till NACVE is charged with performing several functions including, among 
other things, reviewing.. the administration and operation of vocational 

* « j 

education programs under the 'VEA, making reconmendationsNwith respect- 

" ' ' ' « ' • *' ' C '* " "' ^ J 

to such administration,*- and issuing -annual reports of its -findings and 

/ / . & - * & I 

recommendations* * ■ > ■ * , , 1 

' ' ' 1 
. 3. Review, of\St a t^Submiss ions Bj/Other Agencies Within The Department 

of .Education / > a { . . ^/j 

In 19.76, Congres^ was ^pijcerned. that OVAE ftas not' making ^suffioien-fc 
use pf available expertise "within the Department. Section 10.9(A) pro- 
vides that the Commissioner (now the- Secretary-) 'mus't provide for • ( 
appropriate review of 'each state '/ five-yea* plan, annual program plan. 



~-&t 2!0 U.S. C~. "S2392> ' 

, * 1 

•2ea 



tr 



-It- 20 U.S..C .' 2309 Ca) (3)'(A) . . N 



\ 
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* 

and accountability report by the various agencies within 
the Department administering programs related to the^ 
vocational education, programs being proposed under the state 

plans and reports . 

* 

4. 'Minimum Staff Assignments 



Prior to -enactment of the Education Amendments of 1976, the 
House Committee on Education and-^abor expressed serious reserva- 
tions about * the inadequate numbejA of persons assigned to adminis- 
ter vocational education at the Federal level. 



The Committee cannot understand why [OE] has 
cutback so drastically "on the persons assigned 
to ^administer the [VEA] within tlhe last- 10 
years* . . . It-'seejps totally, irresponsible 
to decrease by one-third the number of people 
J who" are to oversee the proper administration of 
a program in which £he Federal funds ixave more 
than -doubled. 3/ ' 1 



| In response to these 1 concerns, Congress wrote into the VEA 
certain requirements governing positions and staff ihg, levels in 

BOAE. • Congress required that a Deputy Commissioner head BOAE and 

* «. — 

G- 

'that the following positions be assigned to it: 



1 



Thre.fe GS.-17 positions, one of which, must 1 
be filled by .a person with "broad exper- 
ience in -the field of junior and community 
college' education. tfS * * 

.Seven GS-16 positions, at least two of which 
must be f illerd- by persons with "broad exper- 
ience in the field of pos£-secondary — oc- 
cupational education in community and junior 
colleges," .at least one'of -which must be 
fiXIed^-by— aSperson "wJLtk^oad* experience in 



£ 7 H.R. Rep. No. 94-1085 at 28 

m ' - 
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education in private proprietary institutions," 
^nd at least one of which must be ^filled by a 
person "with professional experience in occu- 
pational guidance and counseling," and \ 

• a position filled by "a , skilled worker in a 
recognized, occupation^" and 

# a position filled by, "a, subprof essional 
^technician in one of^the branches of engineer- 

• * * ing," and * 

» position filled by "a subprof essional worker 

in "the branches of social' or medical services." 9 J 

^ The persons who fill these last three positions must serve 

as "senior advisors in the administration* of the* programs" in- 
10/ , v 

BOAE . . . # ■ , ^ v 

In addition to the above positions, Congrefss required that 

* 0 r 

the Commissioner assign tho^BOAE, by the end of FY 197,8, at least 
fifty percent more persons "to directly administer the programs 

authorized"^ under the VEA than were assigned to dir y ectly adminis-* 

11/ ' V 

ter the VEA during FY 1976. y / • m 

USOE and /febAE terminated 'on the effective date of the^ De- 

/ • • 12/' 

partment of Education Organization Act " (P* .L. 96-88). — . 

Responsibilities for vocational education {n the.^Department of 



9/ Sec/ 160(b) (1) and (2) of the VEA; 20 U.S.G. 2390 (b)(1) and 
(2) . - . 

10/ Sec. 160(b)(2) of the VEA; 20 U.S. C. 2390(b)(2). 

■ / * 
11/ She. 160 (b) (3X of .the VEA; 20 U...S.C. 2390 (b)(3). — 

12/ Sec 503 (a)(1)(C) and (b) of the DEOA :. 20 U.S.C. 3503 (a) . 
r {l) (C) and (b) . ' ' 

- * • \ 

• * • 
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Education are now assigned to the Office of Vocational and 

.Adult Education (OVAE) which is headed by an Assistant Secretary 

13/ ^ 
for Vocational and Adult Education. — 

• v > 

The Department of Education Organization Act does not, ex- 
cept for the position of Assistant Secretary - for V.ocational and 

Adult Education, specify either the* type or number of positions 

* * * 

for the Office of Adult and Vocational Education. 



•5. m Reports to Congress t 

Section 112(c) oT^the VEA provides that the Secretary must 
prepare and submit annually to the Congress a report on the,-. 7 ^ 
status of vocational education 'in the country during that fiscal 
year. The report -must include, among other things, ah analysis 
cf data. on the information developed in V-EDS and a summary of. 
the findings of the reviews and audits conducted by the Federal 
government and the evaluations performed Vy the states.. 



\ 



B. Analysis of the Requirements 
Withonfe exception, *fche system established by the VEA is 
r adequate 'to acc©mplish the objective of overseeing' its admini- 
. \ stration. by the FederA government . The one structural problem 
^ . is the absence of a.pr^Ldure for handling complaints by benefi- 
cianes of the assistance and their representatives. . In response 
% to a complaint f ile,d^by -the Georgia ACLU recommending disapproval 
of Georgia's state plan, the Assistant Secretary for Vocational 
and Adult, Education 'explained: * , .- 



0 'J13/ c ..Sec. 206 and 202 (b) (l)'(C) of the DEOA) 20 U.S.C. *3416 and 

ERLCT ! irnrmrmur. ; r-— j7i : / 
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The Assistant Secretary doe's not believe it is in 
/the fnferest of* beneficiaries of vocational 

education throughout^the fiction to .establish a # 
* Standard policy to always delajuplan ap>roval 
pending -resplution of coiripU afrits friom a third 
party. It is essential that funds cpnjtinue _to /_ . 
flow to *the states ^scr that prqgr^ms can operate 
at ttaai^r current level. , This also 1 is in the 
^ intere'st of women and minorities served by voca- * 
' tional education. The Department does value the . . 
setfutiny of the pubDfcic and considers such scrutiny 
essential in raising important issues that would 
otherwise escape .they notice of program admini- 
strators. Third-painty ^allegations are taken 
^serJ.ously , are reviewed in tight of ^the law, and 
where it is * indicates ^specin.c sanctions wi£l be 
instituted to 'assure compliance with the law. 

We recommend that the Assistant Secretary develop a 

written procedure for hand-ling complaints from beneficiaries and 



their representatives, 



/ 
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III. Description and Analysis of the Mechanisms in the VEA and 
1 « GEPA Used to Oversee the Appropriate Use of VEA Funds ' 
by States . = ~ ~ . : 

A, Introduction ^ 

When a recipient chooses to accept VEA funds , it^ 

agrees to adopt certain behaviors specified in the law- and 

implementing regulations. In order to ensure that states: 

(1) agree to adopt ,all of the prescribed behaviors and (2)* 

actually use VEA funds in accordance with their commitments, 

the "Federal government is directed to perform certain oversight 

responsibilities. The major responsibilities include: 

} ^t)^3^vlewing and preparing yrit^fcn analyses of 

stali^pia^^ ; • 

(2) conducting on-site reviews; 

(3) conducting "fiscal audits ; and + 

(4) reviewing State Board rejections of Agency 
.and Council recommendations. 

, Set out below* is a description and analysis of , 

these functions and mandates*. 



* « 



/ 
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V 

• v 



B.„ Reviewing and Preparing Written 



Analyses of Statre 



Plans and Reports 

1. Description «bf the Legal . Framework- 

• * V ' I r ■ 

Any state 'd'e siring' to receive fiinds under - the/ YEA • 

' * V '* ' * - « " V ' s v\ 147 

must submit a fiver-year plan to the Secretary for*, approval . — * 

.also provides that, each .state must submit for the 

Se'creWry'"' s approval, an annual program plan and accountability 



The 1 



report for each of * the\f i-scal years included in the five-year 
state plan. EDGAR provide^ that a state may continue to 



submit the annual progrW p tan .required by the VEA or in lieu -there 

of may submit a .three-year $laxT.ji? J The accountability report 

• • ^ V- / ^ " -M7/ ;( 
must stilL be submitted- on Wn annual -basis 

In, carrying* out>fftis/ttejr approval functions , the 

Secretary must provide for '' appropriate review ". of each st*ate^-s 

five-year plan, annual program plan and accountability report ^ 

b^- the various agencies administering programs • within* the ED 

related to the programs proposed Under .Mve-year^ plans, 



annual program-ptans and accountability, reports . — 



18/ 



147 



\ i 



Sec. 107(a) CD of the VEA* (20 U.S.C. *2307(a^ (1)) ; 34 CF.fr. 
§400.161. ' > ' t. " * ' 



I^Sec, 108Ca)(i) of the VEA (20 U.S.C. 2309(a)(1)). . "*' 
^34 C Fulfil §76.103.'. > *' '.. 

12/id. ; , . % , . << 

^Sec. 109(a) (3) (A)W -the VEA (20' u'.S,"fc. 2309(a) 13) (M) . 



*74 . 



4 




To^guide the "Secretary, the'VEA regulations contapr 
Standards fair the approval of five-year !plans, aiinual program 

-X «% * . ^ » a * • ' < 

« ' . » * «•». » 

* - s 1 f 

plans and accountability* reports . With one exception, the sanje 
standards govern the a'pproval of a fi^e-yeay state plan,- an- ' % 
annual program plan and an accountability Report A five-year* 
^plan, an annual' prdgr am* plan, and an accountability report 
cannot be approved -until the Secretary: 

% ' ■ v 

*(1) -makes "soecific findings, in writing " 

— a^-to-th^—ccmpli^^ 

• t , and annual program plan' aria accountability ~ "~ 

report with the provisions of the. VEA and 

applicable regulations. (emphasis- added Y*19/ 

13/' . ^ : ~ 1 • • ' 4 * • • 

■ Sep. 109(a) (1)* and *{2) of the VEA (20'U,.S.C. 2^9 (a)(1) and ,% 

* .(2)); 3^ C.F.R. .g 400.261(a) and ' §*400;261 (a) . The legislative 

/ history indicates Congressional -concern ab6ut the quality qf 

OE's review .of state plans: * "The Committee has serious 

doubts' that any emplcbyee of the Bureau of Occupational and \ 

-Adult Education even reads this material, other than to" 'assure 

that all blanks £re filled in.V S. Rep. No. 94-882' at 69%* 



ffhe rationale for requTrtng~~that the S ecre ta ry-make — 

written * findings concerning comli"anpe of state plans with 
4Ae-¥EA^is a!soi^e£lfpjC±h in tHe^legiS lative. history. 



Existing laws require that the Cojnmissiorver * 
», make** <" specif ifc findings" that' a state plan. . 

~ — ' — 4&aafrlxftg: with fhf* T a&k hp fore he appjm^e^ it. . . _, ^ 

. * t# ; * _ s To' the knowledge of .the Qommittee, suclv find- • „ , 

ings have-Jiever beei^made, otKer tlian the 
/ . signature T< of ^the Commissioner on -the plan . X • *' 

itself* Indeed/ ' cts ejjpr^ssed fe^rlier, therek \ . • 

/\ * are slibstan-tial indications that no one in ' * ■ Jr 

* /'* . the Office o£ Educa tion ■ even pothers to > j 

J read .thrpugh -an ^entire state plan 7 to ascertain i 
; ^ . whether it substantively meets the intent of k " 

the laW.fr.'*. x ^ * ' - * " .V 
* . € .^V - - - - 

^ - fc - • • - — . i 7 • . 4 • 

By requiring the specific findings to bef* ; 



I 



^ put in-writing/ , the 'Caj^ii ttee intends to 

'mak6 : >sure sogie federal* official actually ^ 
^ readjs 6ach st'a^te 1 ^ annual program plan / 
I axvd makes some substantivfe , judgment -that *. . 
~ irt^me'ets, the^-requirements-Qf^taie- Act'; < 



• r- : -Id^.-at. 75 (emphasis ;sdae.d.)^ ^ '^?5 J 'y "^ 



t 
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" (2) '.determines that the 'five-year plan 
and annual program plan and" accountability 
report *$ets forth adequate procedures to 
- insure that the assurances in the* general 
application will be 'carried out , 20/ 

determines that the, five ye^r plan V/ 
and, annual prograir^pl^n and accountability 
<* + report set. forth adequate procedures to 



insure that the provisions of ttie plan 
will be carried out. 21/'v* - 



\ (4) ir6ceive3 assurances that the full time * * 
'^personnel ^assigned -top review programs ^within, 

the state to assure equal access by men an.d 
Iwpmen have had an opportunity to review -v 
~^he fxye~'ye~ar~pTan and' annual program plan and ----- 

accountability, report. 22/ , ; % \ a 

(5) -determines* that th£ plans contain the ^ , 
nationally uniform definitions and infor- 4 x 
mation elements contained in the* vocational ' . 
education .data, and occupation information • f 
da»ta systems m required by Sec. 161 of the VEA. 23 / 



s 



M/ Sec. 1U9 ( a )(1) and (2^-^ ^ a ^ A ^ Q U. S ttfr, 2309 (a) (1) , 
Tf (&nd.. (2)) . ' • # ••• . . -I 



/gee. 109(a)U).and (2) of the. VEA (20 u.S.G. 2309 (a) (1) 
; and 12)) i 34 C.F.R. S4Q0 .261(c) and §400. 262(c). 



r^Sec. 1091(a)(3)(B) . Of the- VEA (20 U.S.C 2309 (a)(3)(B)) ; 
34 C.F*R.- S400 ..261(d) and S400'.262(e) . 

r^^rW^fiTK) of the Wa;'(20 U.S,C^. 23.09 (a) (3') (O ) ;. 
. ". • 34 C.F".ff- .; 400>261(e): and S40Q. 262(f). , ^ 



o ■ • • . • . 

ERIC- 
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The t final standard governing approval of 'both five year ^ 
plans and* annual plans and .reports provides that the Secretary; 
may not disapprove a state plan and report solely on the basis 
of the distribution of .state and local expenditures for vocational 
education.. This provision is taken from the Senate, bill. The 




Senate Report contains the following explanation of the 
provision. 

The* bill r^cjuires states to submit plans, 
involving state "and local funds, as well 
/ as federal funds so that the Commissioner 
* m ^y ha ve an jadeguate basis for deciding 

"~vfie£HeFT^ — 

best "possible ^expenditure of federal funds, 
. according to the purposes o % f the Act. * 
Since -statej vastly over-match federal funds,* 
submissions *of< information relating only ' 
to* federal monies would not give the Com- 9 \ 
. missioner an accurate 4 picture of the state 1 s * * 
total vocational education. ef fort. However, 
the Commissioner's authority to disapprove 
a State f ; s annual -program plan ' is -limited 
to its^ proposed allocation of,- federal 'funds. % 
The Commissioner may *not second ^*e$s ^tate . 
and^ocal' decisions ^onc^rning vp.ca tibial* 



\ 



4r 



44 



• education expenditures but,^qa'thfe othe3Thand, - * ' 
v- he must approve the expenditure o& federal- ; 
funds in the total context of ^al^lAfcvailahile * • ( 
*funds for vocational edu6at,ion*. 25/ . . * \ 



^400.271 {h)U • * . 




otherwise 



Comments 



F.-R. 53875. 



7^ 




~7r 



0 



} 

( • 




v.., 1 — : — -h— ta 



The VEA also requires that the- Secretary make an 
additional^ determination before approving an annual programs- 
plan and accountability report. . PrioXto approving an annual 

pl^n and report, the Secretary^ must also' determine that the 

- * \ . I 

plan and report "show progression achieving -the goals set forth 
In v the approved five-year state 'plan." -(emphasis added) 

* In applying the standards desd(ribed above for approval of 
five-year plans. and annual plans and 'reports / ED # uses .the 
standards set out in the regulations. The comments to the 
finaj regulations" indicate that ED o expr£ssly rejected the idea* 
of* developing guidelines to govern the application of th e y 
standards; in; the regulations, , The(appaCrent fesult of the ' 1 

application Qf the standards to a^pl^n or report is a deterinina- 

^ " * ' ' ' • " 2*8/ 9 

tion whether or not it is*v ".substantially approval}^." — > ' 




• TV .<..*, l. 

Sec/ 109(a) (2) of -the VEA- (20 U.S.C.. 2309(a) (2-))? 3^ C.F.R. . 
§40©-:262(d) / n *• . ' ' • v s 

The comments to, the requlationsyindicate that the standards 
sell 'forth, in the regulations "are "detailed enough' to provide 
' *, adequate .criteria -en the'basis of which*. the Commissioner^ can 
determine Whether the state is in' compliance with 'the Act." J 
XoMneWr^f2^Rr^^7'5T- 



. '* *> . The Term "substantially appr.ovafo'lV is, used to refer to :; 
\ 7 . , approval »of annual program plafis -in at least two policy memo--'' 
r ancfcmzBe ^B?^giBb^ CH 7#^0^fc^3 E ^June.^29' r - 19-7 9" )- and B&AE/- — - - 



/ ' DSVPO FY 70-11 at. X (June 29,- 1979K The. term ," substantial ly 
-7 app ro v able* * s t erna ^c*h^-eg&4£ € . 703 ('&) ■ ( 1) . . of, 'S BgAB^^e-'-- . 



'■ »» 

• t. 



-.V effective date 'for ED to recoanize obligations is the date 
•the plan is submitted iji. substantially appfovable form.. Funds 
* \ are not released 'to the state until the plan i$ actually approve 

-f~. ~r—: . ■ -> ;> J 
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'In order to assist states in pperating the -best * , 

possible programs, of vocational- education, the Secretary 

; ' , * ■ / v 

. must within four months of the receipf^of a. state's annual J> 

program plan/ and accountability report transmit to the state 

board an "dnalysis^of the plan and repott, including^ suggestions- 

-for improvements in the staters programs and findings contained ✓ 

in any program Jbr fiscal audits conducted by ED.-=— f 

2. Analysis, of .the Legal Framework 

In general, .the process set out in the VEA for 

reviewing and analyzing state plans and reports is sound. If 

■ the Federal . government can clearly enunciate its expectations 

'before it approves state plans f i'.e . , before funds are obli- 
gated; there is less- likelihood, that, programs will -be dfs- % 

t • 9 ' • ' K 

runted and a greater .livelihood that on-site reviews during 
# * * • 

the year and audits conducted after the fact will not ' uncover 
prbjblems.- Furthespore , by comparing proposed to^aptual uses, , t 



. OVAE can ettteure accouritability . Therefore we recommend that 

• * 

the basic .review and -analysis .functions be* retained. 

Notwithstanding our finding, that the basic structure 

is. s6uhd,^w.e have discover ed 3 e vcra^r-94rg3*iJ4<3aR4^ rnh1 pttis with . 

• » .t * » . ■ ' 

the actual language .of certain sections 'arid the administratis 

of these pr'ovj.s'iohs by BOAE (now OVAE)" ». 

' . . V ' * K 

__. - • ► • - , . # • . 

; ^section H2 (a) U") of the VEA (20 ILS.C. 2312(a)(1)): in accor- 
* 'dance with this 'statutory mandate, OVAE has instituted , the 
» 'process of conducting Management Evaluation Review for- , '■ ./ 
. * ' Compliance and Quality .(MERC/Q). The MERC/Q establishes the 

'.' - ..3jelat±ite_degree_.of- adminisftrat.- iv o and -operational -compiianqfe - 
y " ' • -with a previously, -approved state plan document . ^(Corres- • 
O • pondence from Daniel B; Taylor .to* Ms . Ginny .'Looney, \ . ^ 
L ERjC ; Sep^ber i», 1980). ^ 

r • . * V . * ■■ -*'■•. 
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The first iss^ue.is whether the five-year state plan, 
the apnual program pl&n s (now a three-year plan at the state s 
discretion) and the accountability ^report require appropriate 
and sufficient information for purposes of making an appro- 
priate review. 'Since our^stud££s limited tto -an analysis^ , o 
of state funds ^^fTT&ut ion and equity issues, we will limit ♦ 
our analysis to these areas - * * 

We conclude that the statute and regulations as inter-. 

preted by OVAE, do not require that states submit appro- - 

priate information from which OVAE' c,an make necessary determi- 

m 

nations, This reluctance may be rooted in a historical misinter- 

«> - . •* ^ 

pretation by Federal- officials concerning the scope pf their * , 
authority under GEPA-t^' to obtain necessary data, 'The House * 
sport characterized the Federal administrator's interpretation 



ak being "ridiculous • on its face I ' 



It has been "brought to the Committee's attention 
that some Federal administrators aye interpreting 
the provisions, of sectiort ^6 of tfhe General 
. • ' * Education Provisions Act' as precluding them- £rqm. 
requesting information from a State or from 
* seeking, to verify that* information in prder to^ ' 
determine whether the requirements -of* Fede-i>a;i. Ia>w . 
are being complied wit£. - Se<5Tsion 426 * was , enacted 
in order to atitho^ize - 'trte Office of Education to. -go' 
■ beyond enforcing |he -requii^yien^s -of Federal law t<5 

— * l ryrGit±&e exfrra n L t ) n4 i s£aag ° ^ r n Sfcata g y ^ajQ >H £ges and 

* ~ universities^*]^ 

*in ho* way yas intended! tb limit federal 
officials in carrying out their 'duties to assure^ 

* * ' fcha,t Federal law\£s -being' complied *wil^i. Any suelTfb/ ^ 

* . . interpretation ijs -ridiculousj^on \ts^ fface. ^1-/ -^— — r — 

* ~ .Ahe^inaddqdkcy of^tha^a^ta obtained bk OVAE with* respect to < 

Jbhe .funds distribution provisions ■ i^ desprib^. below ' . ) 

♦ ? - * - * Is? 1 * * 

: : > : r+- . 38? - ■ v ^ 




*• . • '.Jl/fiec. 426(a) qf GEPA; 20 tL^'d/ 123 J (c) authorizes the/ . 
; \ % Commissioper 'to prbvide advise,, co'uns^ and' t6dhj^cal\^ 

: ' * assistance on -request, . 0r . * * *~ ' 



%^ v.' 
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The inadequacy of the .data obtained by OVAE raises 
serious problems for monitoring, and enforcement, of the 
funds . distribution provision of the statute. - Neither the 
statute, implementing .regulations npr administrative policy 



-y— 



guidelines and manuals offer a comprehensive "check-list" of ' 

r * ft 

information states are to provide to Federal administrators 
, to assure theijr compliance with the statutory requirements. 
For example, Federal .funds distribution manuals* have ^required 
„ statues 'to "describe and explain in detail the procedures used 
v an the funding process" in tlfe state plans., but the criteria' 
* . lists are legal, Conclusions rather than "specif ic reporj^i ^ 



/ standards . 



As ^/.result, the sffkte plans- usually provide a selective 
and^ incomplete picture of the funds distribution procedures 
whicr4 eliminate critical information. "The NAACP Legal Defense 
• Fun^TiLed Complaints concerning two states 1 methods *of 

>i dis tribut ing funds which highlighted the dearth of functional 

J \ . \ • ' ' • ' * ■ 

, -' dat-a on the actual distribution, patterns of VEA funds. We „ 



found in our review of four state 'plans that" such 



i 



basid ^information as the use" of 'funding pools , the ^calculation** 
-tff qf^T^ntion fonaula scor'es *£pr' 6ach recipient ' an4 the 



^complets state and Federal vocational education funds distr£byV 
/ * tion pattern was not- provided. ."Often/ what we identified to 
be abuses -of Federal 'dig tributipn requirements were idetitifi- 



ab|e only when* more Complete Information became available 



9 ; 



See, e.g. , -ifeatt ManuaffJ'for Federals Funds ? Distribution 
Procedures , BOAE/DSVPO 11/79. '' 



erJc • 
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A second issujs raised by the legal framework concerns 
the timing of policy interpretations and resulting demands for 



modifications of state 'policies by OVA'E, One of tjie central 



themes oT t our interviews with state directors was that- , 

although tl^e-y *may disagree with the structure \of .VEA and m • 

certain, provisions , once the state accepts VEA funds, it 

is. .willing ^6 live 'up t>o j^ts commitments. However, state 

*• directors felt that it is unconscionable ..to change the ,T i:ules 
/ ~ * ** , * — 

of the game" in midstream, esoecially when a state Dlan has 1 
"already been -approved. This practice is destroying the * 
Federal/state relationship. For example, the, process of apftrovinj 



a'state's VEA funds distribution formula in one- year only tothave it 
disapproved "iri the next year based on a revised interpretation^, 

• and thei. to have^ it dfsaporoved again in a third ye&r based ,on *' 
" * yet ,a third, interpretation undermines the vfhole Federal role. 



* For fexample,' one state 4 s^ annual plan and distribution^ 

formula was approved and>used> to. distribute VEA funds for one' 

^ «. * , 

year. In the MERCrQ for that program year, the' formula was^ * 

- V 

found po be out -of -compliance under a changed* BOAE interpretation. 
Irua la tter . to the state. BOAE's representatives said:. "^Vhere 
x we' *ar.e committed ' -to"^SprovIng the consistency of our" policy * • 

-interpretations", \(e .mufet reserve the right for the government to , 

'"..»' " . ' 

correct "its interpretations which are made in error. We hope', 



of' cou r se . 



*ct interpretations made £ci 
error- wijl "more often' work €0 the benefit^ o£ the- states .and the ^ 



individual taxpayers that' it will work "to -their detriment. 
. ^L^Letter", ' .Dunham "to Gentry. (Oct. 18, }9^8)'«2 . V 



11-23 



i0& 



In s'hor^/ reversals of interpretation by ED undermine 



the Federal/ state partnership. ..The ques tion r emains , what, if 



anything, qan ^e done to feddres^this situation. There are 

p.prt.flifi p rinciples tYtet must guide thi s issue., r Fir st when the 

gove'rnment seeks' to enforce "\ public right or protect a public . 

interest, it is acting in its sovereign capacity and cannot be . 
t • - . ^ ' '34/ 
disabled by., past actibns 'of^i'ts officers and agemts. ^ 

'second, gsvernfte'nt. -of f icials* are prohibited from waiving sta- 

tutory and regulatory 'provisions . ~ Third, states 'have a. ^ 



so' that they can decide 1 whether or. not to play the game,' 

• * * ' ■ ' • * - J 

insistent with' -these principles, we recommend that 

VEA or S5?A be amended to provide that where ED reverses* a 

clearly articulated- and ^universally applied •policy in the 



middle of the school year* the new policy, v/ill'not become 
effective until the beginning of the next school year. * T>iis j 
f'ecbmiriendatioh should not be ccjnstrued as excusing states 
V^hich relied on oral statements or ^gctions by Federal officials 
, {e . g . , -olan approval) that ar.e contrary to^fj^rly articulated- 
pf^e^exisxing Federal policies since waivers •of statutory 'and 
•regulatofy^provisTSi^ contrary to public 

policy. ' % 1 # 




C * 'vll^pp. Ifr&l United- States v. 'Brady, 35'5 F..Supp. 1347 ,1351 

[•' ' \ • (s D ""Fla ""H-974) ; — Bttt— see C ounty of Alameda v. Weinberger , 

\ ' 520 F";2d. 3AA^th ClrT,T975) . A. • ~ - 5 

0 - \ 3 A/se^ Secti'on *2W8* GEP& and 34 JC.F.Rr §76 /900. ■ k - 

:ERIC\ • .. > r- : ; ": ^ ■ • : 
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C . Conducting On-Site Reviews 



lr De scrip tiqn r of" tRe Legal Framework * j# 
4 The VEA -provides Chat in order 4 for the ^Federal govern- 



ment to assist the statps^ in /operating the best- possible progr ams 

- *- i - " ■ - - " "» . 

of vocational education, OVAE must, in at 1 least ten states each* 

"yearf;- conduct a review analyzing the strengths and weaknesses ' 

of tffe programs assisted .with VEA funds. 2^7 * 

^ ; " 'This provision wa's* added in response to the following"* 

- - 1 i - — ; 

finding made by the House Committee on Education _and-Lat)or: * 
It. seems that what - is occurring now- is th&t_£he_ 



ISSFTce^lTfT^^ a great deal of 

^paperwork -and detailed data from the States and 
% locair school district's but then there is no ' 
follow-up to determine whether the States are 
complying with the Taw kad no efforts are being 
mad^fto assist the. States in .operating their'', 
t programs better. Ii^ other words, a blind .concen- 
^ t ration on seeking compliance on paper with the ' 
process has led to a total neglect of trying to 
\ seek^the results the process v^as created to 
achieve. 37/ \ * 

OVAE^implemepts ' this mandate by cpndu'cting M6nitoring 
Evaluation Reviews for Compliance ( MERC ) ^ * K 
2. Analyses of the Legal .Framework* . \ * . # 

.VTe cortclude that the requirement is sound and should 
be retained. The major Issue- regarding the reviews is admini- 

— — ; — ^#«— . , x r- > . , U , 

statative in nature, i<.e» / 'the, capacity -of OVAE to design 

revieir instruments and conduct high quality reyiews. A general 

^* • - ' ' • 

assessment .of OVAE performance of, this function is beyond fch,e 

. % / • , . ' • 

•■■ ; • - - • \ .. ' •,. : ; . • „■ ' ' • 

^Section 112(a)(2) of VEA (20. U. S .C. 2.312 (a.) (2)> . • . 1 
: 4> H . R. ^ Rep . No . • 94-1085 . at- 17 ' * • . : . h 
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scone of .this s€udy. However, we were able*to assess the 

■ -- * - - 4 _. ' 

adequacy of its review* of the state VEA funds distribution issue 

. _VIe_-Conciude that* OVAE has not demonstrated .the' ^apacr: 
*•* * ~ 

moni.to'r the implementation of the fund distribution provisions. 
As « one state director explained*: 

"OVAE was so concerned with the minutiae that 
it missed the .'bdgl picture . We ctti&nged certain- ' 
' * ^provisions in order to come into technical com 7 
% V , V> pliance' 'without changing the effect, which was 
consistent with state objectives but probably 
inconsistent 'with the spirit of' the vtta.« . * 

DTT ^on due ting Fiscal Audi'ts 
l. # Description of the Legal Framework 



The 7E£ provides that ED must, in £he same p period during 



which it monitors the 'strengths and 'weaknesses of .programs, 

% ■ a Vi . • - v 38 / 

conduct^f iscaX audits of such programs within those states,— 
- ... 

Within -EDV audits are conducted by the Office of: the Inspector • 
General. Pursuant to government -wide standards, audits are { 
generally fiscal and compliance in nature.— ^ 
\ '2.' Analysis of the Legal Framework . 

Congress should clarify whether it meant to._modify 
' government -wide practice of conducting fiscal, and compliance 
' * 'audits when it prescribed fiscal audits under VEAiaut wks' 
silent" as to whether it expected that' fe|re audits conducted 
'by the Office, of the Inspector General would also, include a 
} ^compllanoe component 

\* 

» * v 

« • <■ 

_2_ 



• ^Section 112 (aM2) of this'. VEA (20-U.S^C. 2312(a)(2))*. 
• 22/see OJffi Circular A- 102', Attachment P. . ' • .. • ' 



11-26 



E. , Reviewing State Board Rejections of Agency and 
Councj.1 Recom mendati ons . " ~~ . 

* 5 : . 

1. Description of the Isegal Framework 

* As explained supra , any state desiring to receive 

funds tinder the VEA must submit to the Secretary a five-year 



state plan and an annual program plan for each year covered rn 
the fi^-ye^r plan.— / ^ ? r - -\> • 

<, In formulating tKe five-year and annual , plants , the 

State Board is required to involve the active participation of 
a representative or: 

* <? 

(1) The state agency having respoHsibiLiiy^llox J_ 

cn*r*rsT\A *Tr\T tro^^4* i ftnA 1 iarinr?afcion o r oq rams • f 



secondary vocational education programs , 
designated by that agency;.. ' , 

(2) * The state agency , if a separate agency exists; 

having responsibility f6r postsecondary voca- 
^ tibnal education programs designated by that* 
. . agency? ' . ' 1 

(3) The state agency, if a separate agencv" exists, ^ 
having responsibility for community «and .junior 

" Alleges, designated by that agency; .< 

.,(4) , The state agency, if a separate agency exists, 
* * -having responsibility fof institutions of higher 
education in* the state, designated by that agency; 

(5) A local school board or committee, as designated 
by The appropriate appointing authority under 

, f „ • state law; • - . ° ' < ' 

(6) ' ^ocatic^l^^¥cation teachers/ as designated by 

the appropriate appointing authority, under state 
' law; ^ 



-JD Local school administrators, ' as designated by the 

„ . appropriate appointing authority under sttfte -law; 

(8) The State Manpower Services Council appointed 

under" the authority of Section 107,(a) (2) (A) (1) , „ 
'of the Comprehensive' Snpldyment and Training " 
Act of 1973 designated by that Council; 



•40/Sec. 107 , and 108 of the VEA (20-^LS.C. 2307 and 2308); 
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(9) ' The state agency or commission responsible for 

- comprehensive planning of postsecondary education 
whicfi planning reflects programs offered by public, 
vt7*=^-r- private nonprofit, and propriety, institutions, and ( 
includes, occupational programs at a less-than bac- 
calaureate degree leypl,»i£ a separate agency or 
^ • commission exists, designated by that agency or 
1 c9mmission; and w 

(10) The sta£e advisory council on vocational education 
designated by that council #41/ 



In tfce evelit these specified representatives in the five- 

* *» * 

year and annual plan development process cannot agree on a 
final plan, the .-'State Board must make the final decisions 

-m/ 

-regaxdincpEhe prpvisions of the plan. If, due to disagree- 

I 

ment, the State Board is compefled to make the final decision, 

■ \ J 

it must include* 9 *!^ the plan, the following:^, (a) the recommenda- 



tions rejected by the board; (b) the agency, council or indivi- 
dual making such recommendation; and (c) the reasons f or . 
rejecting these # recommendations. Any representative of an . 
agency or council in categories (1) through (4) and (8) through 
(10) above who are dissatisfied with the final decision of 
the State Board 'San appeal , the board's decision to^the 

Secretary. — 

. V 



/ 



Sees. 107 (a.).(l) an d 108 (a) (1) J>£ the VEA (20 U.S..C. 2307 (A) 

(1) and. 2308(a)(1)).. . 
42/ .. . 4 , / * .. . ' • * ' 

, Sec. 107(a) of VEA (20 U.S.C. 2307 (a1 ) ; 34 C.F.R. 5400.164. 

* m *> ' « 

Sec.- 1J37 (a) ,o£ VEA (20 U.S,C. 2307 (a)); 3^ C.P.R, $400,281, 
See also coranents, 42 F.R. 33872 (Oct. 3, .19^7). 

•».,• , r ' . • • 



1 287 . "- .' • ■ ' » 
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(. 



Specifically / Section ;L07(a) of t the VEA p,foyides 



Any ageAcy »or, council described above, whifeh is 
dissatisfied with any final "decision of the 
state board may appeal the board's decision t<?* ' _ 
the Commissioner; In such a" case, the Commissioner 
shall 'afford sucE agency or council and the sta ! tje' 
b<?ard reasonable notice and opportunity for a \ 
hearing ancl shall determine* whether ths state 
board's decision is supported by substantial « 
evidende, as shown in the state plan^, and will 
• best 'carry out the purposes of the Act . .Any 
9 - agency or state board dissatisfied with a final • 
- / action of the Commissioner under this subsection 
may appeal to the United States Court of Appeals 
for the circuit in whic^i the state is located- in s 
* * accordance with the procedure specified in 

'section 434(d)(2) of the General /Education 
^ Provisions Act. 

The legislative history explains the intent of " the provision's \ 
requiring consultation with councils' and agencies but does not 




6 



expressly explain the ' rationale for involving -the Secretary. 

V * ' 
* The reasons the Committee adopted/ these 

provisions requiring the /Estate board to 
actively involve these other agencies and * J 

councils in waiting the state plan have'N .' 
' r been alluded to 'earlier. The Committee- ; ' 
believes that the needs of all people' with- • 
in the states will be better' served by this 
* broad consultation in deqiding hgw to spend 
federal -funds and 4 that the, vocational educa- 
tion program. will eventually emerge as a much^ 
stronger,' more' realistic program: 44/ «. 

The regulations implementing* Section 107(a)(1) 

- generally repeal: the prmd ai nn* of 07 fa UP ■ — How eypr, t hpy ^ 

also set out .a procedural framework wi,thin which* to bring the ' ; 

ap^faTsT^One of these procedural steps provided for a prehearing*. 

conference which could be Called at the ^option of the hearing /■ ^ 

* ♦ . 



4£ 7 H.R. Rep. No". 94-1085 at 3$. m % ■ ■ 

^See 3* fc.F.'R. §'400.281 ttffccjigh 400.289. 
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of£a?cer for the, purpose of, among other things, simplifying* 



the issues prior to a formal hearing. 

• ' * 46/ ' e 

In fiscal year 1978, two appeals were initiated.— 

Both o£ these 'appeals , however, were settled at the prehearing ■ 

stage without necessitating a formal decision by the Commissioner 

^ 47 / 

^ * j^ater the same year*, another appeal was initiated. ^ — 

Before*a prehearing conference could be convened, however, <t;he 

chief state officer notified the hearing officer assigned to 

the case that the dispute 'would be resolved within the state. 

Thus, this appeal was also withdrawn before the Commissioner 

4. was compelled to reach a decision. No other appeals were 

•'initiated. . 

* i . * - . 

2. Analysis of tha^Legal' Framework 
> . . In general, the^ructure of' the VEA 'authorizes 

the Secretary " of •EB^to f/ determine whether the- states a»re 
« complying with mandates set out in, the law. A state retains - 

responsibility . ahd authority to choose, f^om. among alternative 

authorized* behaviors , which 'behaviors will best carry out the 
Vi'; purposes' of the Act. The p.rovision.which permits the Secretary 

to overrule a decision by a state "board regarding how to best 
s carry out the purposes of^ the Act; Is inconsistent with tbfs 

basic structure "of the Act. We recommend that the phrase 

"will best carry out the purposes of the Act" be deleted or 

clarified. . 



■^^Appeals were initiated in Louisiana and Oklahoma. 
4^'The appeal was from West Virginia. 
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IV. Inscription and Analysis of .the Sanctions Used by ED to 
• \/ Secure Compliance " " ' 



A. " Introducticfri * 

tinder certain circumstances , /states fail to meet, the * 
.minimum conditions necessary to qualify for. assistance or fail 

0 

to implement VEA programs in accordance' with their commitem^nts . 

* x • • ' 

In order to ensure <the integrity of the program, .the VEA 



includes sanctions which the Secretary mu?t use to secure com- 
pliance. .The sanctions' set out in the YEA are supplemented by 
sanctions set out .in, GEPA(and EDGAR) . Jhe applicable sanctions 
set out in the VEA and GEPA (and EDGAR> Are: 

x y 

(1) Disapproving state plans ppd reports sub- y 



mitted by states; 



(2 r ) Withholding and ' suspending! payments for 
failure to properly use , VEA funds; 

(3) Repayment of funds based on audit excep- 



tlOJlS; 

J 

(4) . Cease ^arid desist^brders J'^an^: 

(5) Payback provisions. „ . f 
,Set out below is a description' and analysis of the 

-sanctions .used by ED ^f or securing .compliande ^with the VEA. 

B. Withholding Approval of the State- Plan's and Reports 
1. Description of the Legal Framework.. . 

\* , Before the Secretary can finally disapprove a five-year 
plan of aWial plan and accountability report (or any modification 
thereof)-, he/she must *f irst give the State Board reasonable 
notice^and opportunity, for a hearing'^-^A state may seek judicial « 

f ' ■ - . ' N 

4i/see 109(b)(1) of the> VEA (20 U.S.C. 2jf09.(b) (1) ) . See also 
34-CtF.R. §76:'201-§76.202 

SM£ v , '. " - . 29i 
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IV. inscription and Analysis of .the Sanctions Used by ED to 
* \/ Secure Compliance " ~~* 



A. ~ Introductidp * 

tinder certain circumstances ^states fail to meet^the ■ 

.minimum conditions necessary to qualify for. assistance or fail 

to implement VEA programs in accordance' with their commi tempts . 

In order to ensure <the integrity of the program, .the VEA 

includes sanctions which the Secretary mu?t use to secure com- 

pliance. .The sanctions set out in the YEA are supplemented by 

sanctions set out in, GEPA(and EDGAR). Jhe applicable sanctions 

set out in the VEA and GEPA (and EDGAR)* Are: 

(1) Disapproving state plans and reports sub- ' 
mitted by states; w ' 

A V ' 

/ . (2*) Withholding and * suspen&iugl payments for - ♦ 

^ " failure to properly use , VEA funds; 

i > v ' 

(3) Repaymenfc of funds based ori audit excep- 
. tiojis ; I 

v? J ' 

(4) . Cease ^arid de s is tr orders j'^and: v 

(5) Payback provisions. , . 1 f i 

.Set out below is a description' and analysis of the 
-sanctions used by ED for securing .compliande ^with the VEA. 

' B. Withholding Approval of the State- Plants and Reports 
1. Description of the Legal Framework,. , 

V Before the Secretary can finally disapprove a five-year 

* \ . " ' 1 * 

plan or ahriual plan and accountability report (or any modification 

\ . \ 
thereof) •/ he/she must *f irst give the State Board reasonable 



notice and opportunity, for a hearing'^-^A state may seek judicial 



W SeC 109(b)(1) of the, VEA (20 U.S.C. 2jf09.(b) (1) ) . See also 
. 34-CiF.R. §76V201-S76.202. b 

^ : " ^ ' -291 
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review of a final 'action by the Secretary -regarding, ^e^tate 



• * - 50/ 
— ^afts- an d ^re ports 



2. Analysis of the Legal Framework 

The, authority to "disapprove a state plan, thereby 
/ prohibiting the State^ from' obligating Ve) funds, is an effective, 
device' for ensuring that state/ policies are consistent with the 
' VEA. Problems which have surfaced concerning .the -use. of the 
' authority to disapprove state plans and reports relate to OVAE's v.: 
* ' "capacity and commitment to use the sanctions. Our findings in ^ . 
this regird are reported supra . One issue regarding the dis- 
approval 'sanction concerns 'the relationship between this authority 
► and the other sanctions. For example, we recommend that the VEA \e 
•■■ . amended to* clearly "indicate that the . Secretary-may no t_ approve 
state plans until .thefstate has corrected a\l problems : " 
identified in monitoring and auditing reports. f 

C S Wtthhol din g' 'and Suspe nding Payments 

S " « 4 % 

1. Description of the Legal Framework „ ; .. _ 

If the Secretary, after giving reasonable 'notice and oppo*- 
ttmlty for a hearing to the State-Board, finds that:- the 
state plan or program plan and report has been .so, Ranged .that 
it no longer complies with tip VEA; or' (2) in the .'administration ' 
of the plan or program plan, and report., . there 'is 'a failure-^ 
•''comply substantially with anv provisions -of the VEA, the— ^ ■ 
Secretary must notify the "State Board that: 



" ° 50/ Section 109(d) of>fi\VEA .(2Q U.S..C. 2309(d)).- 
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no further payments will be madefto the State 
; under [ t Jie^gEAl--Cox^^ 



payments to # the 'St^te - under J the VEA] will be 
limited to progranfs unjier or' portions of .the 
State plaji or program plan .and report not * 
f * affected' by. such failure) until he is satisfied 

'that There will!no longer be • any failure to** 
v comply . 51/ * 

GEPA and • EDGAR authorize the Secretary to withhold x 

V ^ V . 

payments in whole or in part or„suspend payments pending„the. 
•» , " • 

• ^ 52/* 
' resolution of a due process hearing.— ' States may appeal 

- ' . - " "7 ^ N 

final actions by the Secretary yith respect to the withholding- 

/ of VEA funds. ^ . «•■-,. * ' 

* * * * * 

The Office of General Counsel has issued a legal 

'opinion which describes OVAE 1 s "options ..for -enforcing the set- 

54/ , • - ? , ' ' ' ? 

aside provisions of the VEA. * One of the options, available 

\ • 

to the Secretary described in the legal opinion is the authority 
• to withhold or suspend payments. * . ' 



With respect ,to the amount^of funds subject jto 
susggjasion or ^termination under Section 434Qc) 
'o£*liEPA, Section 109(c) of the VEA permit^ the" 
Commissioner, in. his ^discretions to continue 

t payments to the programs under the State plan not 
affected by the finding of noncompliance . This ' 
' provision may be construed 'to allow 'the Commissioner 
to penalize any o£ those .funds impacted by the 
; specif ic .set-aside requirement (e.g.. $50.000 for 

Z full time personnel) ; Alternatively! the Commis- 
sioner could subject all VEA funds to termination 
' or suspension . • 



r „ .51/Secticm 109(c) *bf the VEA (20 U.S.C. 2309(c)). The MERC/Q * , . 

as well as the MERC- is' used to determine whether withhc>ldirig \ 

is appropriate. OVAE has, explained that "remedial actipns* 

* { * are always required when ~oit>ncompliance is. found wi.th any 

of tfhe statute's provisions. However, only when substantial " 

• t ppncompliance is discovered is the"*' Department empowered to 

consider , using the process of legally, notifying the state- that 

funds -were being Withheld." (Correspondence from Daniel B. Taylor, 

/to .Ms-. Ginny Looney, * September 1980). * 0 \ 

b • » * * » * t * \ 

.. 52/ See Section 453 .of GEPA and'34 C.F.R. §78 . 21- §78 . 28 . t ' 

^'Section 109 (dY of the VEA (20 U.S.C. 2309(d)). , t \ ' 

-ERXC ^^ ) Y AE>Le g al Opinions Handbook at 150-153. 29° ' '*'* ' 



, k Dr .^fcbrnelson , Director of tl\e % Division of' State Vo- 

, , " ' *• % 

~~ • - — 5— — 
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cational .Programs in OVAE, has issikrd *a different ifnter- 

pr^tat'i&n. -Dr.^Cornelson has explained that the ^failure to / ' 

^pend the 'minimum Amount specified in* a set-aside ^constitutes- 

a statutory Violation: 55/. ^ Vl 

>/ ' As tpe Secretary has £O fc waiv£r authority ;Ln the 
; 4 VEA to -e*ccuse a State 'from its statutory mandate . 1 
♦of* complying with minimum percentage requLre- 
^ ments (Section 100b. 900 ff the Education Division ' > 
'General Administrative Regulations (EDGAR)), we dp . 
not characterize £he;iap$ing of Federal funds as 
% , " " , 'one 'i&f the' options available to enforce the 

minimum -percentage requirements. In^ addiction , 
y a failure to. suend the miaimiijn percentage *of c y 

'funds as required would risk ^denying this speci- 
fied group qf* persons an -equal- educational , 
t opportunity. * . 

. • If the. funds set aside* fof £ESA students are. ^ • 
. ' not spent and are. allowed" to lapse, the State has 

• "^-violated the Act by not spending fund^ f or, a- 

required national priority purpose . ' Returning 
c > ' " / such -funds' to' the U.S. Treasury . does not -absolve- 

the State, of its obligation or obviate 'it a vio- „ , - 

• * lation.of* the \Law. The*6ecretary will apply 

, " appropriate" sa'nction^* as necessary on an indivi- - 
dual basis. 



2. Analysis of the Legal Framework 

'The actual withholding *br sAspension of -Federal funds 

" ' - , ' * ' ' '* I , * 

*Ls often thought of as; a' di^conian strategy which ends up hurting 

• . * * I 

■the 'beneficiaries of jtfte program. Although this may- be. -true in 
' theory; there are ^several reasons for retaining the provision. ... 
Fir-st^Ae provision -.still' serves as a viable deterrent, 
especially >in light of the provisions' which -permit withholding 

. • ' . ' '■ v * • 



55/Staff Bulletin-OVAE/DSVPO-SB-80-6 (August 5, 1980) at 
~3 and 4. . v * Y •• - - -J 
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iiVvte; 



or 



gig, or in part ., This authority to withhold '"in whol*e 



■„ in part" means that th$ federal government can make 
certain fchat the "punishment fits the crime." Second, IS a 

& • K ' x . - 

/state or school district hires fctaff with VEA fun.ds and the 

Federal government withholds furjds there Js a .reasonable like-* 

lihood that poiitical^pressures will be brought to bear on 

the recipient to .retain the -individuals rather than laying ' - 

them off. buring the withholding period, salaries normally ' 

paid for out* cf VEA are paid out of state, or local funds. 

The major* issues .concerning the withholding and suspen- 

sion of VEA "funds are. whether the opinion enunciated, by the, 

Office of General Counsel or t>he Director of the. Division- of 

State Vocational Programs in OVAE regarding the^applicability 

of withholding to violations of the set-aside provisions is* 

consistent with the law and whether there are sanctions which 

may^Ja^iise^'in conjunction with or. in lieu of withholding. 

. Jtfith respect to the usei x>f withholding for violations of 

the set-asides, the OGC opinion states that if a state failed 
« 

to spend $50,000 for a fullvtime sex equity coordinator, OVAE* 
could withhold $50., 000 or subject SB. VEA funds to termination 

I 

Dr. Cbrnelscn's interpretation' is t-hat returning set-aside 
funds to*the U.S. Treasury does not absolve 'the state of i'ts 



obligation or obviate it's violation of the law. Appropriate * 

' s — -I * - - 

sanctions/ must .be applied on an individual basis. ? 
1 r ' ' " * * ' ' „ * 

* Given the importance* Congress placed on sex equity .(and 

s j • « - 

th$: fc otherr set-asides), it would appear that the withholding of 



29" 
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$50,000 set-asides fdr the- sex equity coordination would net 
serve -as, an effective .sanction if the state could continue 
to receive VEA assistance artd t no longer have to worry about 
this set-aside. A, more appropriate ' sanction, i,e, , a , " 



"fVLt 



punishifient which *would " f%Lt the crime" might be to .withhold 

tfhe funds for, state administration. We recommend that 

Congress clarify the applicability 02? 1^he withholding * 

» 

provisions to the set-as^des. - * »' A * * 

The -second issue concerns the u£e of alternatives to 
withholding. *Wh^fi Congress reauthorized 'Title I Of ESEA in 

1978, it wa? faced with the issue of whether to moai^y the. 

' • V 
withholding provision. Congrtess decided to permit withholding 

& in whole or in part and als® „ added two new provisions. First, 

Congress required that She Secretary issue a pliblic notice of 

*the pending withholding action.— 1 Second; Congress, authorized 

the Secretary to enfcer into a 'compliance agreement with a state 

in lieu of withholding.—^ Under a compliance ^greesient, a s 

sj|ate would admit that it was^in noncompliance and agree to* 

take specific steps to "come into full compliance-. within a 



pre'soribetl period. During the period' in 'Which* the' agree- 
ment is in effect, the state would not be subject. to an 
audit. ' • . 1 • * 

We recommend that Congress* -consider^ adding' these ^ 
p-rovi"SlLons to the. VEA or-GEPA. '* - . 



^Section 186(b) of Title I (20 U.S.C. 2836(b)). v 
^•Section 186(c) of TitJLe I- (20 U-S.C- 2836(c))-. 
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j * - 

D, Recoupment &£ Misspent Funds > 

<* < 

1. ■ Description of the Legal Framework 

The.VEA requires that N the Inspector General of ED 

conduct audits, but does not clarify the .procedure for securing 

repayment of misspent funds. Section 456 of GEPA $nd the 

58/ ^ t . 

implementing regulations-, describe the review procedures 

available to recipients. The regulations do pot however 

clearly indicate which fyqids may be used to repay ED, 

The same -issue faced Congress* in 197^8 when it 'reautho- 

rized Title I of ESEA. Congress clearly indicated in the 1978 

Amendments the an.swer to this' question . Section 185 (b) of 

Title I provides vthat : 

Where, undey such procedures, the audit resolution 
'process requires the repayment of Federal funds 
which were misspent or misapplied, the Commissioner 
shall require the repayment *of the amount of funds 
under -this title which have been finally determined 
tHfoughjthe audit rescrlution''process to have been 
misspent or misapplied. Such repayment may ^be made 
,'frpm funds 1 derived from non-Fe'deral sources or from 
•' Federal funds no accountability for which is 

required 'to the^ederal Government. Such repayments 
• • ' ' may be made in erfcher a single payment or in install- 
ment payments over a period not to exceed three years. 

- This provision ensures 'that the beneficiaries of the 

program) do not suffer* artiouble penalization .— once because the 

state/failed to use the moiiey properly in .the first place and 

a 'second Vime if- the agency could simply accept a smaller 



^34 C.F.R." §78. ll-§78. 16 . > -* * 



r > 

11-38 



appCopriat ion in a subsequent year. r.ecot^end. that Genres s 
adopt a similar provision in the VEA or GEPA. > y 

*. e. Cease and Desist Orders . 

. The Education Amendments of 1978 amend. GEPA .to /\ 
authorize the Secretary to secured cease and desist order from 
the Education Appeals Board in order to '"prevent a- recipient % . 
from 'continuing to .engage in illegal practices.**' A cease and 
' desist order, which issues from an agency with oversight authority ■ 
can operate in two ways: . (1) to order' that an action or 
practice be stopped; and/or (2) to order* that a particular 
action or practice be .commenced. We recommend that this provi- • 



' sion be retained! « 

< P. Payback Provision 

6ne of the major improvements to the enforcement 

scheme applicable to all "Federal programs, including the VEA; 

v 60_/ 

was the addition pf the .payback provision". Under the pay- 

back provision the Secretary, after receiving a check from , the 
state for the full amount of t?he misspent finds, may return 75 
> ' percent of those funds to the- state as an addition to its 

C 

current entitlement, if it^ agrees to use the money legally 
' this time around. This provision ensures that the intended 
|^.«*™., « *-J^ i y f '£g£^Ves "receiVe^he'progfams" they initially should haye 
deceived. 



- 59/ Section 45t of GEPA (20 U.S.C. 123*c) . *Th*. Education 
- ADDeals Board has used this -authority to direct a school 

district to repeal policies concerning parent involvement 
which contravened policies in Title I of ESEA. It has not 
been used for VEA-specific practices tp date _ 
' 60/ Section 4 5 6 of GEPA (20 U.S.C. 123*e) . To ae 
O — Secretary has not taken r advantage of this authority. 
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V. ' Description and Analysis of Oversight Mechanisms in VEA 

and GEPA Used to Ensure Compliance by LEAs and Other . v 

Eligible • Recipients • " 7^ * 

A. ^Int roduction ' * 
7 : 

,Once/the state secures approval of Its §tate plans,, 
it distributes VEA funds to LEAs and other eligible 'recipients . 
LEAs and cither eligible recipients are generally responsible for 
delivering vocational 'education services to students. In "order 
to ensure that the VEA funds -are* used in accordance with the VEA, 
the implementing regulations, and state guidelines, the VEA 
included ^certain oversight mechanisms^. v The mechanisms included, 
in the VEA are supplemented by provisions in GEPA and EDGAR; The ^ 
'major, provisions include: — f * % 

Review of 'applications-; 

* / 

Evaluations; • ' 

Monitoring; ' . 1 

4 < 

. % Auditing; and 
0 . Complaint resolution. " , 
In addition, the VEA establishes Local Advisory Councils to • - ' 
advise recipients with respect^ to certain aspect of their , 
vocational education program. - 9 • * 



61/ Section, 434(a) of .GEPA authorizes the Secretary to require 
that a state submit, . a plan for monitoring compliance 
with the VEA. The Secretary may require the plan to\ 
provide: (1-) for periodic orwsite visits'* (2) periodic 
audits; and .(3)< investigation of complaints- To dat'e, 
the Secretary has not exercised this authority with 
respect to the ^|EA.* 



eric ^ ' / ?95 . ' . 



\ 
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B. Review of Applications % ' • ^ . 

1. Description -of the Legal Framework > *' _ 

"Arv' eligible' recipient desiring to receive assistance under the. 
VEA must submit an ju&u&l' application to the sta ^ e '^" • VEA . 

funds will be distributed to eligible 'recipients "o» the basis" , § 

* 1 6*3 / * f"* 

of .such applications. - The legislative history identifies ■ * 

two major '.piirpcsses of this requirement. First, the -House ^ 
explains— ^ that the requirement strengthens the ability of ' 
local agencies to 'focus their efforts, on the greatest needs. 
The Senate' explains - that the requirement provides state 
boards with the' necessary information to make hard choices , ^ 
among competing ' applications for. scarce resources. - Further, 
information submitted by eligible recipients* will ..provide" a sub- 
stantial base for deciding whether to continue to fund' existing • 
programs or r .fund-new and- ^novative programs. v 4 , 



6TT 



Sec. 106(a)(4) of VEA (20-U.S.C. 2306 (a)(4)); '3 1 * C.F.R. 

WO. 141(f)., .. »». '*.' 

63./ * / 

Id. - • 7 

64 / '. 

H.R. Rep. No. 94-1085 at 34. % 

65 / ' - 
S.- Rep. No'. 94-882 at 7Q. ' $ 

66 / •../*.*'• 
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The statute identifies six criteria which an annual 



67/ 



• application prepared by an eligible recipient must satisfy.- 
These criteria are described below* / 

First, *all applications must have been developed in consul- 
tation with representatives of the educational and training 
resources .(including prime sponsors) available in^ the area to 
be served by the applicant 1 . t ' 

Second', the application must describe the vocational 
■ education needs of potential students in 'the area or community 
served by the applicant. 

Third; the application must indicate how and t o what extent 
the program proposed in the ^application will meet the needs of 
- the potential students. 

Fourth, the application must describe how the findings of 
any .evaluations of programs operated by the applicant have 

* been used 'to develop the program proposed in the application. 
s - Fifth, the application must., describe how the proposed 

activities relate- to manpower programs conducted by prime^ • 
sponsors under CETA. z ..* * ^ 

' Sixth, the application must describe the relationship- 
between vocational education programs proposed to be conducted 



Sec. 106(a) (4) (A) -(D) of V>EA (20 U.S.C. 2306 (a) (4) (A) - (D) ) ; 
34 C.F.R. §400*141 (f) (4) (A) -(D). Eligible LEAs must submit 
general assurances set out in section 436 (a) , and (b) of GEPA 
as amended in 1978. This new provision in' GEPA does^rfdt^ 
' -relieve the- state from collecting or the. LEA of supplying 
additional 'or more specific information or assurances re- 
quired under VEA. Further, the requirements of sectififh 
436(a) and (b) of GEPA do not extend to other eligible 
recipients under VEA. See Policy Memorandum BOAE/DSVPO 
FY79-15. at 3. 
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with VEA funds and ot.her programs in the area which are supported 
only by state and local funds, w \ ^ 

The- State Board in its five-year state plan, must describe 

the information which it will require in the local applications 

68/ 

in order to satisfy the six criteria. In addition to the six 

criteria described above, the. VEA expressly requires that eligibl 

recipients operating certain tyj>es of programs (e.g., provision 

of stipends (§104.573) and placement services (§104.583)) include 

specified information in their applications. In addition, the 

state board may require additional^-inf ormation it deems 
69/ , 

necessarv. ' m 

■* « • 

EDGAR lists a number of additional conditions which an 
LEA or other eligible recipient mu£t satisfy including, among 
other things, an agreement to k^ap' refcords to show compliance 
with prog^m requirements.—^ 
2. Analysis of the Legal Framework 

The. applications developed by the states generally required/ 
the information necessary to meet the standards set out in the 
VEA .^How ever, the nature and extent^ of information requested 
and the information required to be kept on file varied 

^extensively from state to state. In several of the states in- 

eluded in our project, the applications contained virtually no 

information tjiat would enable* the state to ascertain the qualify 
of the Icteal/project • 

< * •' 

One of the most striking aspects of the VEA is the ^ 
'dearth of requirements applicable at the local level — the 



fc&^Sec. 106(a)(4) of VEA (20 U.S.C. 2306(a)(4)); 34 C.F.R^§400. 
182(a); and 34 C.F.R. §76 . 400-§76 . 401 . 

69 / 

— 1 See letter frpm Buzzell to Mr. Raymond Parrot t (Jan / 1, 1978). 

—'see generally Subpart F of EDGAR and 34 C.F.R*. §76.731 
(recordkeeping) , 

71 /As explained sUpra ^ we conclude that the requirements in ^ • 
the VEA applicable to local recipients are inadequate. y - ;/ 
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level, at ^ich programs are actually, designed and implemented . 

Thus, it is not always possible for a state to determine how a 

local recipient actually plans on using the VEA funds, e.g. , 

how it distributes N^nds among schools, targets funds on specific 

children, and implements specific programs. Thk VEA does not 

require that all states devise a system under which an initial 

** - 

accountability system^is established. Congress should reassess the 
.Viability of the present structure which has extensive and, in 
som$ respects, excessive requirements at the state level and a 
dearth ;of requirements applicable at the local level. Local, level 
reauirements are often necessarV to increase the * likelihood that 
prpgjratns will be ot sufficient size, scope, and quality to give 
reasQnable promise of success. 

. 4 

C. State Evaluations , f % 

' ' ' ' .\ 4 

1. General Evaluations by the State Board 

The VEA requires tile states/ during the five-year period 

of the state plan, tb 'evaluate the effectiveness of programs 

within' the state receiving assistance under the VEA "in order to 

assist local educational agencies and other eligible recipients 

\*tb operate the be.st possible vocational, education programs. 

\ 

The results of the evaluations must be used to revise the state 1 s 

programs.- The completed evaluations must be made readily 

avaiiabiq to the state advisory councils. 

The regulatory provisions concerning the general evaluation 

75/ 

are more detailed than the provisions in the Act:. Section 
.400.402 of the t regulations requires the State Board, during the , . 



72/ Sec, 112(b)(1)(A) of VEA (20 U.S'.C. 2612(b)'(l) (A) ) . 
73/ Id. • . • ■ • - 

, o" m id. ... . , 

^ ERJC T&UPT CFft § 400.402. . - . 
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five-year period of the state plan, to evaluate in " quantitative 
terms " the effectiveness of each " formally organized program -or 
project" supported by " Federal/ state and local funds . 11 These 
evaluations must be in terms of the pfogram f 's planning and oper- 
ational process, results of student achievement, results of 
student employment and results of services to special popula- 

tions. f 

0 

2, Special Data for Completers and Leavers" 

^n' order to assist eligible recipients in operating the 
best possible programs, the;VEA also requires the states to con- 
. duct special evaluations for programs "which purport to impart 
entry^level job skills.'— ^ These program evaluations must, employ/ 

wherever possible, statistically valid sampling techniques to 

determine the extent to which program completers and leavers: (D 

'ifind employment: in occupations related to their ^training ; and (2) 

♦ 

are considered to be -well-trained and prepared for employment by 
their employers. However * the fact that a program leaver or com- 
oleter chooses to pursue additional education or training i^iay . 
not be considered negatively, in these, evaluations . 



T6y Sep, 112(b)(1)(B) of VEA (20 U.S.C. 23i2 (b) (1) (B) ) . The 

House Report explains 'that the phrase "programs.. . which 
purport to impart ent?ry-level job skills" includes "any 
program which is p'rep^r^lng persons for immediate employment 
or which is providing advanced training which includes the 
teaching of skills which would wake a person immediately,, 
employable. We do not ' mean to include programs which are" 
purely introductory or preparatory to actual job. training, " 
H.R. Rep. No. 94-1085 at 39". \ 
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The regulations also" provide i ^that the "state must i/eport 

i 

separately on program" completers and leavers in accordance t with 
instructions and standards provided by the National Center for , 
Educational Statistics as fb^Llowsr » 



(1) Those who secure employment in the occu- 
* 'pation for which they were trained or in 

^ occupations related to their" vocational 

training , including the military; 

* « 

(2) Those* in paragraph (1) above considered 
by their employers to be veil trained 

'and prepared for employment; 

(3) Those who are enrolled for additional edu- 
cation and training; and 

78/ * > 

* . (4) Those, in none of the above categories. 

Section 161 "of the VEA requires the Secretary and 9 tfoe Ad- 

ministrator of the National Center for. Education Statistics 

* » 

(NCE&3) toMevelop a national Vocational Education Data Reporting 

and Accounting System (VEDS) . To ensure that the evaluation data 

regarding program completers and leavers^ is compatible between 

* •* ► # • 

the states and to ensure 1 that this data can <be~ aggregated and re- 

potted for all states, each state is required to utilize in its 

data collection and reporting thp information, elements and uni- 

form definitions developed fo:* the national vocational education 

« 

data reporting and accounting system.— I 



7BJ 3^ C.P.R. §il00 .40i| (d) . 
79/ 3 1 * C.F,R. §^100.105. 
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OVAE Policy . [ 



On April 24, 1979, OVAE issued a. policy memorandum which 
.sets out its definition of "program" in the context ' of /section 

112 and addresses the subjects of sampling, the five-year evalua- 

80/ 

tion cycle, and the aggregation of results, 
* (a) Program ^ * 

"Program" (or project) can be either an "instructional pro- 
- gram" or. a • "legislative program*" An instructional program is a 

planned sequence *of courses /^r^i? es > or activities designed to 

81/ 

meet a particular occupational objective. A legislative pur- 

pose program is a .course, service, or method of instruction which 
has been establisjjed by the state, in response "to legislative pri- 
orities;* however, it is not necessary^ for a' legislative purpose 

program to be primarily concerned with providing -vocational 

\ ' 82/ . , / . . . 

. i skills. Instructional and legislative purpose programs should 

•• be snorted, by \six-digit codes whenever possible. The legis- 
lative purpose programs which' cannot be reported by six-digit 

'< 83/^ 
, co^de should be repor.ted by legislative purpose. 



80/ BOAE Policy Memorandum, BOAE DSVPO - FY/79-2 at 1. f 



■ ' .*.' & '■' : ' 
• §2/ M« 

83/ Id. 



3 0o 
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,(b) Sampling — >• „ » 

The' VEA requires each state to "evaluate the effectiveness 

'84/ 

of each program within the state" supported by VEA funds. In 

certain circumstances, however, OVAE will not require the states 

* 85/ . . 

to evaluate programs in^all LEAs or OERs . Instead, it will 



accept the evaluation of a representative Sampling of programs 
■ in satisfaction of the states' responsibilities under section 

112(b) (1) (A) of VEA. The following excerpt ^om a OVAE policy 

k memorandum presents an example of circumstances that would justi- 
fy the use of sampling: 

For example, each of the six-digit code 
l instructional programs must be evaluat- 

ed withifi the period covered in the ap- 
„ * * proved Five-Year Plan. But, if a state 

is operating LOO auto mechahic^torograms 
r (a si*-digit Code) throughout tire state, 

• "it may design a representative sample 
. . of such programs in^ cooperating LEAs/ 

OERs which would generate reliable and * ■ 

valid statistics for* all 100 auto^ * . ^ . 
mechanics programs. In the case 6f % leg.is- t I 

-latUve purpose programs/- If the iftate is * * 
operating a large number of displaced - - * 

homemaker programs, it similarly could 
- N design a representative sample that would ' 
generate reliable, and valid statistics ~" 
4 1 for all' displaced- homemaker programs 

v ' without evaluating all such programs. 

When the total universe (Nj-^in a given 



8V Sec-, 112(b) (1) (A) of" VEA (20 U.S.C. 2312). 
65/ 'OVAE Policy Memorandum,, OVAE DSVPO - EY/79-2 at 2. 
86/. Id. * . * ^ . 

• • • . 

erIc ' : 307 
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•program or state is too small for relia* 
ble sampling , each individual prdgram 
should be evaluated. 87/ * 



OVAE cautions the states, however; that such sampling d&es-n 

supersede the VEA* s sampling requirements nor the requirements ( 

regarding the collection of data on program completers and 

• leavers ..for each program that purports to impart entry level job 

skills under section 161(a)(1) of the VEA and section 400 .404- 
* « $8/ > m \ 

of the regulation. *• 

r 

(c) Five-Year Evaluation Cycle r- , 
1 . 

The VEA requires the evaluation of each VEA fjinded program 

within the Atate "during the five-year period of the state 
89/ 

plart\" . • OVAE ha£ encouraged the states to develop a cyclical 
pattern of evaluation that will facilitate the evaluation of 
"an appropriate proportion"- of instructional and legislative pur 

pose programs each year. OVAE also informed the states, that 

i* * * 

lt^iTS not necessary to wai£ until a program has been completed 4 

before "conducting an evaluation, and evaluation of programs more 

frequently than once every five ye£rs is permissible., 

( - • * • 



87/ Id. ' * 

- * .. & 

_88/ Sec. 112(b) (1) (A) of VEft* (20 U.S.C. 2312). • 

jgy OVAE Policy Memo rand vim/ OVAE DSVPO ■} FY/79-2 at 2, 

9y Id. .. * 

IV Id. ' * 
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(<±) Aggregate* of Evaluation Results — . . , - 
The data collected by the states pursuant to sections 
^00*402(a) and-' '(6) .of the regulations will not be aggre-, 

g&ted by ED, OVAE explains that such an aggregation -would 

— ^ 

b.e £n expensive and time consuming process 'requiring 
* » 

"national standardization- of evaluation methodologies, 

j QO / 

instruments , -and procedures used*by : the states;" — 

D. Monitoring 
.1. Description of the Leg^l ■ Framework- 

c 

The VEA does not explicitly requite that states monitor 
LEAs and x other eligible recipients for compliance with the VEA. 
However, GEPA and ,EDGAR 'provide that the state must' develop aftd 
use procedures t6 monitor each project. ^ 
2. Analysis of the "Legal Framework >• > 

Several of the states we visited had not developed a 
-systematic procedure for monitoring programs for compliance 
with the VEA. In other words 3 'the states had not developed 
. poli/ies regarding: (1> the purpose and scope of. monitoring, 
(2) 'frequency of visits* «(3) procedures for is-suing monitoring 
-repdrts; (4 7 "^SP^dVres for responding to report^ and (5) 




^procedures for following up on recommendations* Congress ' ' 

• • * : • • L * 

should ^consider clarifying the nature of the s t at e - ! s* monitoring 
responsibilities under the VEA to require the development of 
procedures which Address the five areas described' abQve. 



92/ Policy Memorandum-BOAE DSVPOFY79--2 -(April 23, 1*979)..: 

93/ Sectibn 434(a)?!) of GEPA (20 tf.S.C. 1232c(a) (1)) ; 34 

C.F.R* $76,172. ' ' 

* - * ; . 

• . ■ .' aoa ' "~ ;■ ■ 



E, . Auditing ' I 

' • • \ . v ?< ' •> 

,1.. c Description of « the Legal Framework . 

The VEA is silent with respect to phe* responsibility 
of the state, to audit local programs tt) 'ensure that VEA funds 
.have been used in compliance with tfie VEA. Section 434(a).(2} ' 
of GEPA provides that the* Secretary* mayxequire tKat state's 
provide for periodic audits of VEA funds* * Although EEfcAR^ does . J' 
not explicitly mafce the auditing requirement mandatory on 
states with respect ko VEA funds, it does, requite that the 
state must , .« " 

develop procedures, issue rules,/ QV ^take -what- ' £ _ 
ever action may be necessary to properly ^ * .* 

' administer each program and -to atfoi'd ^jLlegal , * : , ' . , 

imprudent, wasteful, . or §xtraVagent tise^pf - 
funds' b'y ..; the subgra4tee .94_( - 

2.^ Analysis. v , _ . V •' 

The states included in our survej- y/er.e. generally unaware t 
of this pfovision. .Audits, to the extent, performed, were co^duct^- 
by CPAs Hired by the recipient and yere simply., part of v " ,ta 

ove s rall fiscal audit of all funds/ ./ \ ' * 

* *j * •* * 

F. , Complaint Resolution . - * *' * • 

T. Description, of the Legal Framework \ * 

The VEA is silent with respect to the establ isfanent of a 
written "procedure ^f or Ve salving complaints. * However., EjDGAR pro 5 *-, 



^ 7 34 C.F.R. §76.772(a^(4), See als'd' OMg Circular A- 102:, 
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k provides that the.,stlte must develop written complaint resolu- 

.t'ioiv 'procedures .— ^ . * 
• ♦ « 

• V 2... 'Analysis o§ tKe Legal Framework , } ■ . 

• The states we visited were generally unaware of "this 



requirement . 

J . 



\ 



A 




a 5. . 



»er|c. 



^L/34 C.F.R. §76. 780- . 783. See also Section 434(a)(3) of GEPA. . 
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VI. Sanctions Which States May Use to -Secure Compliance 

A. Introduction ' > 

« ~ i 

* t ThT final section of this chapter describes and ' 
analyzes the sanctions which states may use against LEAs and 
other eligible recipients to secure compliance with the 
•provisions % pf the YEA. Specifically, thi's section discusses 
the diVapproval of applications and the suspension and 
withholding pf funds. 

*3. Description of Sanctions 

*Ehe VEA enunciates one sanction wtiich a state may us\ 

against a ironcompliant LEA or^otfher eligible recipient; namely • 

* j 
the disapproval in whole, or in part of an application. * * 

Any eligible recipient^ dissatisfied with final action 

,'by a state concerning the application must be given reasonable^ 

notice and* opportunity t or at hearing.—'' "The procedures for, 

providing such a hearing must be set out in tfie five-year state 

plan.— *- , ■ . ; 

^ In addition,' GEPA and Part 74 regulations authorize 

States to suspend payments and withhold funds for failure of 
' an LEA or other eligible recipient .to substantially-comply with 
VEA requirements. 1 Specifically, a ^tate may" withhold payments, 

• in whole or in part, if the state finds, .after reasonable notice 



2^Sec. 106(a)(4) ^JEA (20 U.S. C. 2306(a)(4)); Sec 434(b) (1) 
of GEPA; 34 C.ftTVtoOi 141(f) (4); 34 C.F.R. 76.400-. 401. 
Eligible recipients dissatisf ied^with the state board's 
determination may seek judicial review. 1_ 

■2#Section 106(a)(4) of VEA .(20 U.S. 6. 2306(a)(4)); 34 CiF.R. 
§400. 182(b)".'. ■ 
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and opportunity for a hearing before an impartial hearing 

officer, that the local agency has. failed to comply with any 

* • * 98 / 

of the VEA requirements .—^ The state may suspend payments, in 
9 whole or j^ n part/ under the program if the state has reason to 
believe that a local ageticy has failed substantially -to comply 
with the "VEA requirements, except that (1) the state may not 
suspend* payments until 15 days after the state provides the* local 
agency an opportunity to -show cause why such action should not be 
taken* and (2) no suspension may continue in effect long&r than 

60 days unless the, state provides notice" for a withholding 

. . 99 / * 

hearxng. — ✓ _ ^ ^ 

C. Analysis of Sanctions ^ 

Hie system of sanctions available, to states uitder the- 

" VEA and GEPA is inadequate. States are reluctant to withhold 

or suspend VEA funding because of the disruptive effect on local 

« i 
programs.' The use of a state .compliance agreement (comparable 

to fhe provision in Title I, as amended in 197SpSJin lieu of 

withholding; is not available under VEA -or GEPA- We recommend 

that the Title 'I compliance agreement be made applicable to the 

VEA, either* through an amendment to VEA or GEPA. 

Furthermore , neither the • VEA nor GEPA (or EDGAR) prescribe 

the N procedures which states must use to secure repayment of mis- 

- "Jent funds in accordance with a state audit. We recommend that 

? procedures set out in TitleJ^" be adopted.^—'' 

Sec. 434(b)(3) of* GEPA (20 U.S.C. 1232c (b) (3)<) . 

' ee, 434(b) (2) of %EPA (20 U.S.C.', 1232c(b) (2)) ; See also 34 
'F. R. §.7.4.116 which .incorporates by reference ,-the authority 
suspend and terminate grants (§74.114 and §74.115). / 

. lfc9(c) o.f Tit 1| I (26. U.S.C. 2816(c))g^o 
J 170- of 'Title I (20 U.S.C. 2817k 



